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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
DORA HAMILTON 
vs. 
PETITION FOR A WRIT OF ERROR 
FROM THE CIRCUIT COURT OF 
AMHERST COUNTY 
COMMONWEALTH OF VIRGINIA 
To The Honorable Chief Justice and The Associate Justices 
of The Supreme Court of Appeals of Virginia: 
Your petitioner, Dora Hamilton, respectfully represents 
that she is greatly aggrieved by a judgment of the Circuit 
Court of Amherst County, rendered on the 17th day of 
October, 1940, in a certain criminal case, wherdn your pe-
titioner was found guilty of the murder of one Richard 
Staton and was sentenced to a confinement in the peniten-
tiary of this State for a period of five years. A duly authen-
ticated transcript of the record is attached hereto and is 
asked to be read and treated as a part of this petition. 
STATEMENT OF THE CASE 
At the August term, 1940, of the Circuit Court of Am-
herst County, Dora Hamilton and her eleven-year old son, 
Artie Hamilton, were jointly indicated for the murder of 
one Richard Staton, on the 13th day of June, 1940, in the 
· County of Amherst. Artie Hamilton was tried in the said 
Circuit Court of Amherst County on the 11th day of Sep-
t.ember, 1940, before a Jury on the plea ·of not guilty; the 
Jury found him guilty of voluntary manslaughter and fixed 
his punishemnt in the penitentiary of this State for a 
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period of four years. On the 17th day of October, 1940, 
Dora Hamilton ,vas tried in the said Circuit Court of Am-
herst County before a Jury on a plea of not guilty ; the said 
Dora Hamilton was found guilty of second degree murder 
and the Jury fixed her punishment in the penitentiary of 
this State for a period of five years. 
2* *Since one of the principal assignments of error 
is that the verdict of the Jury is contrary to the law 
and the evidence and without evidence to support it, I shall 
address myself to the presentation of the facts with great 
care. 
THE FACTS 
The accused, Dora Hamilton, is a mountaineer woman 
of the lowest intellectual type and is approximately forty 
years of age. She is the wife of Mascot Hamilton and the 
mother of four small children, the oldest of whom is Artie 
Hamilton, who is the principal in the first degree in this 
case. 
Adopting now a chronological account of the happenings 
immediately prior to the homicide, the following facts ap-
pear: 
On the morning of June 13, 1940, at about 10 o'clock, 
Dora Hamilton and her young son, Artie Hamilton, left 
the Hamilton house to go into the woods for the purpose 
of finding their strayed horse ( See Rec. p. 46, et seq.). 
Artie Hamilton had been in the woods helping his father 
peel poplar, and had come down to the house to take some 
water back to his father. He volunteered to go with his 
mother to find the horse. On his own volition, he carried 
a shotgun with him when he accompanied his mother. The 
explanation being that on several occasions, prior to that time, 
he had killed poisonous snakes (See Rec. p. 47, et seq. and 
p. 56, et seq.). At a distance of approximately one-half 
mile in the mountains, Richard Staton, the decedent, and 
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a companion, Allie Rogers, were repairing a boundary line 
fence. Both Dora Hamilton and her son testified that they 
did not know that the decedent was in the woods. As the 
defendant walked through the woods looking for the horse, 
she picked several bunches of zang root. The first instance 
that the defendant learned that Richard Staton was in the 
woods was when he yelled at her and told her that she and her 
son were on his land ( See Rec. p. 48, et seq.). Allie 
Rogers had left Richard Staton and had walked 
3* *some distance for water when he observed Dora 
Hamilton and her son walking toward the vicinity 
vvhere he had left Staton, and that Artie Hamilton at the 
time was carrying a shotgun. Rogers continued on · his 
mission for water and walked approximately seventy-five 
yards in an opposite direction from Staton. As he was 
drinking his \\rater, he heard an argument between Dora 
Ifamilton and the decedent. His version of what happen-
ul is entirely contradictory to the version of Dora Hamil-
ton and Artie · Hamilton. Allie Rogers testified that h~ 
heard the defendant use profane language and call Staton, 
"a son-of-a-bitch" and that he did not hear Staton threaten 
to kill her ( See Rec. p. 7, et seq.). He further testified 
that he did not hear Dora Hamilton threaten to kill Sta-
tun and did not hear her tell her son to shoot him ( See 
Rec. p. 13). Both Dora Hamilton and her son testified 
that the first time that they knew that Staton was in the 
vicinity was when he ordered them off his land, and that 
he called the defendant a "God-damned old bitch", and threw 
two rocks, and called her a "God-damned old slut", and 
started over the fence ( See Rec. p. 48, and p. 57). They 
also testified that Staton was in the act of making a felon-
ious assault and Dora Hamilton did not tell her son to 
shoot him, but Artie Hamilton shot Staton because he 
thought that he was going to kill his mother ( See Rec. p. 
57). 
Immediately following the shooting, Dora Hamilton and 
her son left the scene, and when they were questioned about 
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the shooting by the authorities, approximately three or four 
hours later, both denied knowledge of the shooting. 
THE C01Vl)\10NWEALTH'S CASE IN THE MOST 
FAVORABLE ASPECT 
Now to ref er to the Commonwealth's own version of the 
a.ctual affair, we see that Richard Staton and the Hamiltons 
were not on friendly terms. According to the testimony of 
Herbert Hamilton, nineteen months before the homicide, he 
heard the defendant say that she was going to kill the de-
cendent ( See Rec. p. 15) . On the morning 
4* · *of June 13, when Dora Hamilton and her son 
went into the ,voods· to look for the strayed horse, 
Artie Hamilton carried a shotgun, which he used to shoot 
Staton. When they were near Staton, Allie Rogers testi-
fied that Mrs. Hamilton said something about being down 
on her land and that she cursed Staton, and that just be-
fore the gun fired, he heard Staton cry, "Oh, Allie" (See 
Rec. p. 8) ; but did not hear her tell Artie Hamilton to 
shoot Staton, nor did he hear her threaten Staton ( See 
Rec. p. 13). Following the shooting, the defendant and her 
son ran to their house, and, when they were questioned 
by the authorities, they denied any knowledge of the shoot-
ing. It was testified that, when the defendant was ar-
rested, she said that the decedent wasn't as good as a dog 
tSee Rec. p. 27). It was also testified that, when Artie 
Hamilton was questioned in jail, he told Officer W. F. 
Haden, "If they try to put it on me, I will show them. I 
will tell them exactly what happened." (See Rec. p. 69). 
It. therefore, appeared, beyond any question, from the evi-
dence of the Commonwealth itself that Dora Hamilton did 
not participate in the shooting and was, therefore, not an 
aider and abetter. From the Commonwealth's evidence, 
it was proved that, when Allie Rogers saw the defendant 
and her son walking through the~ woods, Artie Hamilton 
had the gun. The evidence proves that Dora Hamilton did 
-v· 
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not tell Artie Hamilton to shoot, nor did she do any overt 
act toward the commission of the · shooting. 
THE DEFENDANT'S VERSION OF THE AFFAIR 
Insofar as the testimony of Herbert Hamilton is con-
cerned relative to the alleged threats made by the defendant 
against the life of the decedent, it was proven that if such 
a statement were made by the def endent, it was· made in 
the presence of Herbert Hamilton's wife, Carrie Hamil-
ton. Carrie Hamilton testified that Dora Hamilton did 
not make any threat as alleged by Herbert Hamilton ( See 
Rec. p. 37). The defendant also denies that she made 
5* such a *threat ( See Rec. p. 46). From the record, 
it appears that the wife of Herbert Hamilton is now 
living at the home of Dora Hamilton, her mother, because 
of cruel treatment which she received fom Herbert Hamil-
ton. The record shows that Herbert Hamilton did not testi-
fy at the trial of Artie Hamilton, and his reasons for his 
. failure to testify are absurd and without any foundation. 
(See Rec. p. 16, 17, 18, and 22). 
On the morning of June 13, 1940, when the defendant 
and her son, Artie, left the house, they ':Vere on a lawful 
mission, namely, to look for their strayed horse. It was 
not unusual for the boy to carry a shotgun, because of t_he 
snakes. Neither the defendant nor her son knew that 
Richard Staton was one-half mile away and they did not 
know he was in the woods until he ordered them off his 
land ( See Rec. p. 48) . The decedent cursed and abused 
the defendant and made a felonious assault upon her, and, 
when he was in the act of carrying out his threat to kill 
her, Artie Hamilton shot him, because, as Artie testified, 
"I thought he was coming over thar and kill my mother" 
(See Rec. p. 57). 
The defendant and her son explained why they did not 
admit knowledge of the shooting because they were scared. 
The · record shows that both this defendant and her son 
6 Supreme Court of Appeals of Virginia 
were of very low intellectual type as most mountaineer 
people are. Later on Artie Hamilton admitted that he did 
shoot Staton. 
The evidence for the defense proves cqnclusively that the 
defendant was not an aider and abetter in the shooting; 
and the testimony of Allie Rogers, offered by the Com-
monwealth, substantiates the testimony of the defendant, 
who testified that she did not know Artie was going to 
shoot ( See Rec. p. 48), and the testimony of Artie Hamil-
ton that his mother did not tell him to shoot, but that he 
shot to defend her (See Rec. p. 57). 
6* *ASSIGNMENTS OF ERROR 
While numerous assignments of error . are apparent 
in the transcript of the record in this case, your petitioner 
relies upon two principal assignments of error and assigns 
as error the action of the Court in the following particulars :-
1. In refusing to strike the Commonwealth's evidence 
when the Commonwealth rested its case. 
2. In refusing to set aside the verdict of the Jury on 
the ground that the same was contrary to the law and the 
evidence, and without evidence to support it. 
ARGUMENT 
1. ERROR OF THE COURT IN REFUSING TO 
STRIKE THE COMMONWEALTH'S EVIDENCE 
WHEN THE COMMONWEALTH RESTED ITS 
CASE 
The Counsel for the accused in the Trial Court moved 
to strike the Commonwealth's evidence, because the same 
did not establish the guilt of the accused beyond all reason-
able doubt. This motion was made in the absence of the 
Jury. ( See Rec. p. 30, et seq. and p. 34). The Court de-
f erred ruling on the motion until all of the evidence was 
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heard. It is earnestly contended by the Counsel for the 
accused that the Commonwealth, having failed to prove 
the. guilt of the accused beyond all reasonable doubt and 
the Court refusing to strike the Commonwealth's evidence, 
11Iaced the burden upon the accused to prove her innocence. 
"The accused is presumed to be innocent of the crime 
with which she is charged, and that presumption fol-
lows her throughout every stage of the trial; more-
over the plea of not guilty denies every essential allegation 
of the indictment and puts upon the Commonwealth the 
burden of proving every ele'ment of the crime charged and 
the accused guilty beyond a reasonable doubt. There is 
no shifting of this burden, as it remains upon the Com-
monwealth throughout the whole trial. The accused is not 
required to prove her innoce11ce, etc. · Canter vs. Coni. 123 
Va. 804, 96 S. E. 284, Clark vs. Com. 135 Va. 
7* 490 *115 S. E., 704, Potts vs. Coni. 113 Va. 733, 
73 S. E. 470, State vs. Wingo 66 Mo. 181, 27 Am. 
Rep. 329. 
In referring to the transcript of the record in this case, 
attention is respectfully called to the Commonwealth's ver-
sion of what happened prior to the commission of the of-
fense and at the time of the actual shooting. The defendant 
and her son went into the woods apparently on a lawful 
mission, to look far a strayed horse. This fact is uncon-
tradicted. They did not know that Richard Staton was 
one-half of a mile away from their house. The defendant's 
son, Artie Hamilton, carried a shotgun for the purpose of 
killing snakes. As they walked through the woods toward 
the vicinity where Staton was working, they were observed 
Ly Allie Rogers, the principal witness for the Common-
wealth, who testified that Artie Hamilton was carrying the 
shotgun. Apparently Allie Rogers had no reason to be-
lieve and did not believe that the defendant and her son 
vvere on a joint felonious enterprise intending to kill Richard 
Staton, because Rogers testified that, when he first saw 
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them, he was not far from where he had left Staton and 
that he continued twenty-five or fifty more steps to drink 
some water (See, Rec. p. 13). That while he was in the 
act of drinking his water, he heard an argument between 
Staton and the defendant and that he heard Staton yell, 
"Oh, Allie". Rogers testified that he did not see the shoot-
ing, but merely heard what was said: He testified that 
he did not hear the defendant tell her son to shoot Staton, 
nor did he hear her threaten to shoot Staton ( See Rec. p. 
13). 
It is respectfully stated at this point that the principal 
evidence of the Commonwea)t~ is the testimony of Allie 
Rogers. There is not one scintilla of evidence to prove 
· that Dora Hamilton, the accused, committed an overt act 
toward the commission of the crime; there is no evidence 
to prove either expressly or by implication that she pro-
cured, encouraged, or countenanced the shooting, or that 
she shared the criminal intent of Artie Hamilton, 
8* the actual *perpetrator of the offense, even though 
Artie Hamilton may have had such criminal intent. 
There are many authorities on this point and the rule is 
well laid down in the case of Rasnake vs. Coni. 135 Va. 
677, Gray v. Com. 150 Va. 571, Hurd v. Com. 159 Va. 
880, and numerous others. 
"That an aider and abetter is one who is present actual-
ly or constructively, aiding and abetting the principal ac-
tor in the commission of the crime. Mere presence· and 
consent alone are not sufficient to consitute one an· aider 
and abetter in the commission of a crime. In other words, 
to ·make one an aider and abetter, she must be shown to 
have procured, encouraged, or countenanced the commis-
ion of the crime, that is that ·she shared the criminal intent 
of the actual perpetrator of the offense, or in some man-
ner . committed an overt act." 
In this case, there is no question but that Artie Hamil-
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ton did the actual shooting an-d was the principal in the 
first degree; and that if Dora Hamilton was guilty of any 
offense, she was the principal in the second degree and 
charged with aiding and abetting the commission of the 
offense ( See Rec. p. 83 oral instruction given by the 
Court). 
The Counsel for the accused earnestly contends that 
from those facts the Commonwealth fails to prove the guilt 
of the accused beyond all reasonable doubt. Whether the 
accused may not have or may have threatened, nineteen 
months prior to the commission of the offense, to kill 
Staton is immaterial and irrelevant in this case, because 
uf the facts, as testified to by Allie Rogers, she partici-
pated in no manner in the actual shooting. 
Whether she may not have or may have expressed he~ 
animosity towards Staton six hours after the shooting is 
immaterial and irrelevant in this case, because to deter-
mine her an aider and ~better, . it must be proven beyond 
all reasonable doubt that in some manner she committed 
an overt act in the commission of the offense. 
9* *2. ERROR OF THE COURT IN REFUSING 
TO SET ASIDE THE VERDICT OF THE 
JURY ON THE GROUND THAT THE SAME WAS 
CONTRARY TO THE LAW AND THE EVIDENCE, 
AND WITHOUT EVIDENCE TO SUPPORT IT 
. . 
The transcript of the record attached to this petition 
does not show that a motion was made to set aside a ver-
dict of the Jury on the ground that the same was contrary 
.to the law and the evidence, and without ~vidence to sup-
port it; nor does it show the Court's rule of the motion 
and the exception taken to the Court's ruling. The Court 
Reporter, Mr. C. R. McCarthy, was absent from the 
Courtroom in this stage of the trial, but an authenticated 
copy of this motion, the Court's ruling and the exception, 
as prepared by Mr. W. E. Sandidge, Clerk of the Circuit 
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Court of Amherst County, is attached to this petition and 
asked to be read and treated as a part of this petition. 
I have stated the facts in the case with regard to the 
homicide from the Commonwealth's point of view and from 
the defendant's point of view. I respectfully assert that 
where there is no conflict between the defendant's testimony 
and that of the Commonwealth, even though the Jury has 
seen fit' to accept the version of the Commonwealth, they 
could not and should not have been permitted to disregard 
arbitrarily undisputed facts. This principal has nowher~ 
been better stated than by Justice Eppes in the case of 
Spratley vs. Com. 154 Va. 854, at page 864. 
"While the Jury is a judge of both the weight of the 
testimony and the credibility of witnesses, it may not ar-
bitrarily or without any justification therefor give no weight 
to material evidence, which is uncontradicted and is not 
inconsistent with any other evidence in the case, or refuse 
to credit the uncontradicted testirnony of a witness, even 
though he be the accused, whose credibility has not been 
impeached, and whose testimony is not either in and of 
itself, or when viewed in the light of all the other evi-
dence in the case, unreasonable or improbable, and is not 
inconsistent with any fact or circumstance to which there 
is testimony or of which there is evidence. There 
10* must be *something to justify the Jury in not credit-
ing and in disregarding the testimony of the accused 
other than the mere fact that he is the accused, or one of 
them." 
With this salutary principle, I shall briefly address to 
the undisputed facts from the point of view of the accused. 
Reverting now to the Commonwealth's evidence, the most 
that can be said regarding the accused's acts before the 
homicide was her argument with the deceased about whether 
she was on the deceased's land or ,whether he was ·on her 
land. This, without any question, ,vas not such an overt 
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act as to make her an aider and abetter in the homicide. 
lt also appears from the Commonwealth's evidence that 
Artie Hamilton did the actual shooting and that he was 
not encouraged, procured, or countenanced by the accused, 
nor did she direct him to do the shooting ( See Rec. p. 13). 
There was no evidence introduced by the Commonwealth 
to disprove the fact that the accused and her son were 
on a lawful mission, looking for their stray horse, and that 
Artie Hamilton carried the shotgun without being told to 
do so by the accused. Further in this case, it was assumed 
by the Court and by the Jury trying the case that Artie 
Hamilton did the actual shooting and that if the accused 
was guilty of any offense, she could only be the principal 
iu the second degree ( See Rec. p. 83, oral instruction given 
by the Court) . 
From the evidence for the defense, the further undis-
puted facts are that the accused was not even watching her 
son at the time that he shot Staton ( See Rec. p. 48 and p. 
57), and that she did not tell him to shoot, nor did she 
commit any overt act in the shooting. 
Taking the evidence as a whole, it is respectfully con-
tended by the Counsel for the accused that the only resem-
blance of an overt act performed by the accused was her 
argument with the deceased at the time of the shooting. She 
made on threats to kill, she did not see her son when 
11 * he shot the deceased, she did not en-*courage or 
countenance the shooting, nor did she tell her son 
to shoot. The boy's explanation for shooting was that he 
was· afraid Staton was going to kill his mother and that he 
did not intent to kill Staton ( See Rec. p. 57), but merely 
intended to stop him from corning over, that he took no 
sight or aim and after the gun was fired, he did not know 
that Staton had been hit. 
It is respectfully contended by the Counsel for the ac-
cused that Dora Hamilton committed no overt act toward 
the commission of the offense. I contend that an example of 
an overt act is where the principal in the second degree arms 
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himself, or joins in a felonious enterprise and shares the 
criminal intent of the principal in the first degree, or strug-
gles with the decedent and thus aids the principal in the 
first degree to kill the decedent, or similar acts. This con-
clusion is reached after a comprehensive study of the author-
ities and the cases decided by the. Supreme Court of Appeals· 
in the State of Virginia. Attention is respectfully called 
to the following cases which clearly define an aider ana 
a.better: 
Wren v. Com,. 26 Gratt. 952 
Reynolds v. C oni. 33 Gratt. 834 
Kemp v. Com,. 80 Va. 443. 
Horton v. Co1n. 99 Va. 849 
Rasnake v. Com,. 135. Va. 677 
Brown v. C 0111,. 130 Va. 73 
Triplett v. Com,. 141 Va. 577 
Harold v. Com. 147 Va. 617 
Gray v. Com. 150 Va. 571 
Boggs v. Cont. 153 Va. 828 
Spratley v. Com. 154 Va. 854 
Frazier v. Com. 155 Va. 1067 
West v. Com. 156 Va. 975 
Hurd v. Com. 159 Va. 880 
Creasy v .. Com. 166 Va. 721 
These cases uniformly hold that before a principal in 
the second degree can be convicted, it must be proven beyond 
all reasonable doubt that he was aiding and abetting the 
principal actor in the commission of the· crime. In other 
words, to make that person an aider and abetter, he must 
be shown to have procured, encouraged, countenanced, or 
approved the commission of the crime, that is that he 
shared the criminal intent of the actual perpetrator 
12* *of the offense, or in some manner committed an o-
vert act. 
Artie Ha~ilton, the principal in the first degree, was 
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tried and convicted of voluntary manslaughter and sen-
tenced to four years in the State penitentiary. An authen-
ticated copy of the judgment rendered in the case of the 
Commonwealth of Virginia vs. Artie Hamilton, prepared 
by Mr. W. E. Sandidge, Clerk of the Circut Court of 
Amherst County is attached to this petition and it is re-
. spectfully requested that the same be read as a part of this 
petition. ' . 
In the case of the Commonwealth of Virginia vs. Dora 
Hamilton, the sole issue is whether Dora Hamilton shared 
the criminal intent of Artie Hamilton or in some manner 
committed an overt act in the commission of the offense. 
Dora Hamilton was tried and was convicted of second degree 
murder and sentenced to serve five years in the State pen-
itentiary. 
In conclusion, I most earnestly and urgently insist that 
tht Trial Court committed error in refusing to strike the 
Commonwealth's evidence and likewise committed rever-
sible error in refusing to set aside the verdict on the ground 
that the same was contrary to the law and the evidence. 
Wherefore, Counsel for the petitioner prays that a writ 
or error and supersedeas may be awarded to the judgment 
of the Circuit Court of Amherst County and that the said 
judgment may be reversed. 
And the petitioner will ever pray, etc. 
PAUL A. HOLSTEIN, p. q. 
Respectfully submitted, 
DORA HAMILTON 
By Counsel. 
13* *I, Paul .A. Holstein, Attorney at Law, practicing 
in the Supreme Court of Appeals of Virginia, do 
hereby certify that in my opinion the case referred to in 
the foregoing petition should be reviewed and reversed by 
the said Supreme Court of Appeals. 
PAUL A. HOLSTEIN 
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I, Paul A. Holstein, Counsel for Dora Hamilton, do hereby 
certify that I have delivered a true copy of this petition 
to W. H. Carter, Commonwealth's Attorney of Amherst 
County, on the 21st day of December, 1940. 
PAUL A. HOLSTEIN 
Counsel for Dora Hamilton 
Received December 23, 1940. 
M. B. WATTS, Clerk. 
January 7, 1941. Writ of error and supersedeas awarded 
by the court. No bond. 
M.B.W. 
EXHIBIT WITH PETITION 
VIRGINIA: 
At a Circuit Court of the County of Amherst, continued 
and held at the Court House thereof, on Wednesday, the 
11th day of September, in the year of our Lord· nineteen 
hundred· and forty. 
COMMONWEALTH OF VIRGINIA 
vs. 
ARTIE HAMILTON 
Upon an indictment for 
feloniously killing and mur-
dering Richard Staton. 
The said Artie Hamilton this day again came into Court, 
pursuant to his recognizance, and was set to the bar, and 
being arraigned upon said indictment, pleaded "not guilty". 
And no writ of venire facias having been issued for the trial 
Dora Hamilton v. Commonwealth of Virginia 15 
of· this case, there being more than one felony case for trial 
at this term, and only one venire issued as directed by law, 
it is ordered that the venire summoned to this term for the 
trial of Clarence Johnson upon an indictment for a felony 
he used for the trial of this case, and a sufficient number of 
jttrors to constitute a panel of twenty qualified jurors not 
being obtained from those so summoned and in attendance 
the Court directed another writ of venire facias to be issued 
to cause to be summoned three persons selected by the Court 
from the names on the jury list of this Court provided for 
by Sections 5988 and 5990 of the Code of Virginia, as 
provided by law, to complete the said panel, and the writ of 
venire facias so directed having been issued and returned, 
together with the names of three persons summoned by 
virtue thereof, and thereupon a panel of twenty qualified 
jurors, free from exceptions, being completed from those 
so summoned, and the attorney for the Commonwealth and 
tht said accused having each striken from the said panel 
four of the said jurors in the manner directed by law, the 
remaining twelve constituted the jury for the trial of the 
said Artie Hamilton upon the indictment aforesaid, 'to-
wit: A. L. Irvin, Mack M. Mays, Howell G. Watts, H. 
vv-. Johnson, vV. E. Robinson, Walker S. Hudson, S. H. 
Richeson, M. H. Fauber, W. R. Pryor, W. P. Martin, S. 
R. Campnell and Nelson Hicks, who were duly sworn well 
and truly to try and a true deliverance to make between 
the Commonwealth and the said Artie Hamilton, and a 
true verdict to render according to the law and the evidence, 
and having partly heard the evidence, the Court took a re-
cess until two o'clock this clay, and the jury aforesaid was 
adjourned until said time, and was committed to the custody 
of Henry S. Myers, Sheriff of this County, and J. A. 
Alphin, his Deputy, to whom the following oath was admin-
istered, to-wit: "You shall well and truly keep this jury 
and neither speak to them yourselves nor suffer any other 
person to speak to them touching any matter relative to this 
ti:ial, during the progress and continuation of -the same so 
16 Supreme Court of Appeals of Virginia 
help you tl'Od." And the said Artie Hamilton was re-
leased until said time upon his recognizance heretofore en-
tere~ in this case. 
And at two o'clock this day the said Artie Hamilton 
again came into Court pursuant to his recognizance, · and 
was set to the bar, and the jury aforesaid was again brought 
into Court in the custody of Henry S. Myers, Sheriff, 
and J. P. Alphin, his Deputy, pursuant to adjournment. 
Whereupon, upon the completion of all of the evidence, 
adduced both by the Commonwealth and by the accused, 
the said accused, by his attorney, moved the Court to. strike 
all of the evidence of the Commonwealth upon the follow-
ing grounds, to-wit : ( 1) Because the Commonwealth has 
failed to prove its case beyond aII reasonable doubt; and, sec-
ondly, that the defendant in this case is a boy about eleven 
years of age, who is not of such mental capacity that he would 
understand the illegality of his act, if such illegality is con-
nected with him here. Which motion the Court overruled. 
To which action of the Court, in overruling the said motJon, 
the said' accused, by his attorney' excepted. 
And the said jury having fully heard the evidence and 
arguments of counsel, were sent to their room to consider 
of their verdict, and after a short time spent therein, the 
Court again took a recess until seven o'clock this day, and 
the jury aforesaid was adjou_rned until said time and was 
committed to the custody of Henry S. Myers, Sheriff of 
this County, and J. P. Alphin, his Deputy, to whom the fol-
lowing oath was administered, to-wit: "You shall well and 
truly keep this Jury, and neither speak to them yourselves 
nor suffer any other person to' speak to them touching any 
matter relative to this trial during the progress and con-
tinuation of the same, so help you God." And the said 
· Artie Hamilton was released until said time upon his rec-
ognizance heretofore entered into this case. 
. And at seven o'clock this day the said Artie Hamilton 
again came into Court pursuant to his recognjzance, and was· 
set to the bar, and the jury aforesaid was again brought in.to _. 
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Court in the custody of Henry S. Myers, Sheriff, and J. P. 
Alphin, his Deputy, pursuant to adjournment, and were again 
sent to their room to consider of their verdict, and after 
~ometime spent therein, returned into Court and rendered 
the following verdict, to-wit: "We the jury find the de-
fendant, Artie Hamilton, guilty of voluntary manslaughter 
as charged in the within indictment and fix his punishment 
at four years in the peniteniary. 
(Signed) S. H. RICHESON, Foreman." 
Whereupon, the said Artie Hamilton, by his attorney, 
moved the Court to set aside the said verdict of the jury and 
grant him a new trial upon the grounds that the said verdict 
is contrary to the law and ·the evidence. Which motion the 
Court overruled, to which action of the Court, in overrul-
ing the sa_id motion of the Court, in overruling the said 
motion, the said accused, by· his attorney, excepted. 
And thereupon it being demanded of the said Artie Ham-
inton if anything for himself he had or knew to say why 
the Court should not now proceed to pronounce judgment 
against him according to law, and nothing being offered or 
alleged in delay thereof; it is considered by the Court that 
the said Artie Hamilton be confined and imprisoned in the 
pententiary of this Commonwealth for the term of four 
( 4) years, the period of his confinement therein by the 
jurors in their verdict ascertained. And it is ordered that 
the said Artie Hamilton be removed and safely conveyed 
from the jail of this county to the said penitentiary as di-
rected by law, therein to be kept imprisioned and treated in 
the manner directed by law for the period aforesaid. 
· And the · said Artie Hamilton, by his attorney, asking 
for time to apply to the Supreme Court of Appeals of Vir-
ginia for a writ of error to the judgment of the Court in 
this case the Court doth order that the execution of its judg-
ment and sentence is said case be, and the same is hereby, 
postponed for a period of sixty days from this date. 
I 
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And thereupon the said Artie Hamilton was released until 
the 17th day of October, 1940, upon his recognizance here-
tofore entered into in this case. 
ST A TE OF VIReiINIA, 
COUNTY OF AMHERST, To-wit: 
1, Wm. E. Sandidge, Clerk of the Circuit Court of the 
County of Amherst, in the State of Virginia, do certify 
that the foregoing and attached order is a true and correct 
copy of the judgment of the Circuit Court of Amherst 
County, rendered in said Court on the 11th day of Septem-
ber, 1940, in the case then therein depending of Common-
wealth of Virginia vs. Artie Hamilton ( and Dora Hamilton). 
Given under my hand this 5th day of December, 1940. 
WM. E. SANDIDGE, Clerk. 
RECORD 
VIRGINIA: 
Pleas before the Honorable Edward Meeks, Judge of 
the Circuit Court of the County of Amherst, at the Court 
House thereof, on Thursday, the 17th day of October, 1940, 
and in the 165th year of our Commonwealth. 
BE IT REMEMBERED, that heretofore, to-wit: At 
a Circuit Court begun and held for the County of Amherst, 
at the Court House thereof, on Monday, the 12th day of 
August, in the year of our Lord one thousand nine hundred 
and forty, and in the 165th year of our Commonwealth. 
A Special Grand Jury having been ordered by the Court 
· and summoned from a list furnished by the Judge of this 
Court as th~ law directs, N. B. Miller, Foreman, Gates 
Staples, E. B. Bailey, M. W. Davis and B. Smith Campbell, 
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were regulary. and duly empanneled and sworn a special 
grand jury of inquest of the Commonwealth of Virginia 
in and for the body of the County of Amherst, and having 
1 eceived their charge from the Court were sent to their room 
to consider of their duties, and after sometime spent therein 
returned into Court and presented and returned the follow-
ing indictment, to-wit: 
"Commonwealth of Virginia vs. Dora Hamilton and Artie 
Hamilton. Indictment for a Felony. A True Bill." 
Which indictment is in the following words and figures> 
to-wit: 
page 2 rSTATE OF VIRGINIA, 
COUNTY OF AMHERST, To-wit: -
lN THE CIRCUIT COURT OF AMHERST COUNTY 
The Grand Jurors of the State of Virginia, in and for 
the body of the County of Amherst, and now attending the 
said Court at its August Term, 1940, upon their oaths 
present that Dora Hamilton and Artie Hamilton, on, to-
wit: the 13th day of June, 1940, in the said County of 
Amherst, feloniously did kill and murder Richard Staton, 
against the peace and dignity of the Commonwealth. 
Allie Rogers 
H. S. Myers 
Witness sworn and sent 
by the Court to the Grand 
Jury to give evidence. 
WM. E. SANDIDGE, Clerk. 
page 3 r And at another day, to-wit: At a Circuit Court 
of the County of Amherst, continued and held at 
the Court House thereof, on Thursday, the 17th day of 
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October, in the year of our Lord nineteen hundred and forty. 
COMMONWEALTH OF VIRGINIA 
vs. 
Upon an· indictment for 
feloniously killing and mur-
dering Richard Staton. 
DORA HAMILTON (and ARTIE 
HAMILTON) , 
The said Dora Hamilton this day again came into Court 
pursuant to her recognizance and was set to the bar, and 
being arraigned upon said indictment, pleaded "not guilty". 
And the Sheriff having returned the writ of venire facias 
issued for this case~ together with the names of twenty 
persons summoned by him by virtue thereof, and a suf-
ficient number of jurors· to constitute a panel of twenty 
qualified jurors not being obtained from those so summon-
ed and in attendance, the Court directed another writ of 
venire facias to be issued to cause to be summoned one per -
son selected by the Court from the names on the jury list 
of this Court, provided for by Sections 5988 and 5990 of 
the Code · of Virginia, as provided by law to complete the 
said panel; and the writ of venire facias so directed hav-
ing been issued and returned, together with the name of 
one person summoned by virtue thereof, and thereupon, a 
panel of twenty qualified jurors, free from exceptions, be-
ing completed from those so summoned, and the attorney 
for the Commonwealth and the said accused having each 
striken from the said panel four of · the said 
page 4 ~jurors in the manner directed by law, the re-
maining twelve constituted the jury for the trial 
of the said Mrs. Dora Hamilton upon the indictment afore-
said to-wit: Robert L. Jennings, R. C. Hylton, Harry 
Layne, R. S. Cunningham, J. E. Dinwiddie, J. J. Ewers, 
Joel M. Woodson, W. N. Burford, Dallas E. Hudson, W. 
-,-
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E. Ballowe, J. R. Kent and John Hackett, who were duly 
sworn well and truly to try and a true deliverance to make 
between the Commonwealth and the said Mrs. Dora Hamil-
ton, and· a true verdict to render according to the law and 
the evidence. 
Upon the completion of all of the evidence for the Com-
monwealth, the said accused, by her attorney, moved the 
Court to strike out all of the evidence adduced by the Com-
monwealth for reasons stated .in the record.. Which mo-
tion the Court takes under advisement until the completion 
of all of the evidence. 
And the said jury having partly heard the evidence of 
the defendant, the Court took a recess until two o'clock 
this day, and the jury aforesaid was adjourned until said 
- time, and was committed to the custody of Henry S. Myers, 
Sheriff, and J. P. Alphin, his deputy, to whom the follow-
ing oath was administered, to-wit : "You shall well and 
truly keep this jury and neither speak to them yourself nor · 
suffer any other person to speak to them touching any mat-
ter relative to this trial during the progres and continuation 
of the same, so help you God." And thereupon the said 
Mrs. Dora Hamilton was. reieased until said time upon her 
recognizance heretofore entered into this case. 
page S t And at two o'clock this day the said Mrs. Dora 
Hamilton again came into Court, pursuant to her 
recognizance, and was set to the bar, and the jury afore-
said was again brought into Court in the custody of Hen-
ry S. Myers, Sheriff, and J. P. Alphin, his Deputy, pur-
suant to adjournment. 
Upon the completion of all of the evidence both for the 
Commonwealth and for the accused, the said accused, by 
her attorney, again renewed her motion to strike all the 
evidence adduced for the Commonwealth for reasons stated 
in the record, which motion the Court overruled. To which 
action of the Court, in overruling the said motion, in the 
presence of the jury, the said accused, by her attorney, 
excepted. 
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And the said jury having fully heard the evidence and 
arguments of counsel, were sent to their room to consider 
of their verdict. And at 6 :30 o'clock this day the Court 
again took a recess until 7 :45 o'clock this day, and the jury 
aforesaid was adjourned until said time, and was commit-
ted to the custody of Henry S. Myers, Sheriff, of this Coun-
ty, and J. P. Alphin, his deputy, to whom the following oath 
was administered, to-wit: "You shall well and truly keep 
this jury and neither speak yourselves nor suffer any other 
1ierson to speak to them touching any matter rela-
tive to this trial during the progress and continuation 
of the same, so help you God." And the said Mrs. Dora 
Hamilton was released until said time upon her recogniz-
ance heretofore entered into in this case. 
And at 7 :45 o'clock this day the said Mrs. Dora Hamil-
ton again came into Court pursaunt to her recog-
page 6 rnizance, and was set to the bar and the jury afore-
said was again brought into Court in the custody 
cf Henry S. Myers, Sheriff of this County, and J. P. Al-
phin, his Deputy, pursuant to adjournment, and were again 
sent to their room to consider of their verdict, and after 
sometime spent therein, returned into Court, and rendered 
the following verdict, to-wit : "We the jury find the de-
fendant Dora Hamilton guilty of murder in the second de-
gree, as a principal in the second degree, as charged in the 
indictment, and fix her punishment at confinement in the 
penitenitiary for five years. (Signed) J. R. Kent, Fore-
1nan." 
Whereupon, the said accused, by her attorney, moved 
the Court to set aside the said verdict of the jury as con-
trary to the law and the evidence, and grant her a new 
trial. Which motion the Court overruled, and to which 
action of the Court in overruling the said motion, the said 
accused, by her attorney, excepted. 
And thereupon it being demanded of the said Mrs. Dora 
Hamilton if anything for herself she knew or had to say 
why the Court should not now pronounce judgment against 
her according to law, and nothing being offered or alleged 
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in delay thereof : It is considered by the Court that the said 
Dora Hamilton be confined and imprisoned in the peniten-
tiary of this Commonwealth for the term of five years, the 
period of her confinment therein by the jurors in their ver-
dict ascertained. And it is ordered that the said Dora Ham-
ilton be removed and safely conveyed from the jail of this 
county to the said penitentiary as directed by law, 
page 7 rtherein to be kept imprisoned and treated in the 
manner directed by" law for the period aforesaid. 
And the said Dora Hamilton having been lodged in the 
jail of this County on the 13th day of June, 1940, and 
having been confined therein until the 20th day of June, 
1940, awaiting trial, it is ordered that she be given credit 
for all time so spent in jail, and for any other time that 
she may spend therein, pending her appeal, and that such 
time be deducted from her sentence aforesaid as provided 
by law. 
And the said Dora Hamilton asking for time to ap-
ply to the Supreme Court of Appeals for a writ of error 
to the judgment of the Court in this case, the Court 
doth order that the execution of the sentence and judgment 
in this case be and the same is hereby postponed for a 
period of sixty days from this date. 
And thereupon the said Dora Hamilton was committed 
to jail. 
page 8 ~ And on another day, to-wit: At a Circuit 
Court of the County of Amherst, continued and 
held at the Court House thereof, on Monday, the 21st day 
vf October, in the year of our Lord nineteen hundred and 
forty. 
COMMONWEALTH OF VIRGINIA 
Upon an indictment for 
vs. feloniously killing and mur-
dering Richard Staton. 
DORA HAMILTON (and ARTIE 
HAMILTON) 
........ --
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The said Dora Hamilton was this day again brought 
into Court of the custody of the jailor and set to the bar. 
And on her motion she was left to bail and was duly re-
cognized in the sum of Fifteen Hundred Dollars ($1500.-
00), with Nelson S. Watts, as surety, for her personal ap-
pearance here before this C6urt on the 20th day of N ovem-
ber, 1940, at 10 o'clock A. M., and at any time or times 
to which this proceeding may be continued or further heard, 
and before any Court, Judge or Justice thereafter having 
or holding any proceedings in connection with the charge 
against the said Dora Hamilton for felony, to answer for 
the offense with which she is charged, and not to depart 
themce without the leave of the said Court, Judge or 
Justice. 
page 9 r And on another day, to-wit: At a Circuit 
Court of the County of Amehrst, continued and 
held at the Court House thereof on Wednesday, the 20th 
day of Novemper, in the year of our Lord nineteen hundred 
and forty. 
COMMONWEALTH OF VIRGINIA 
vs. 
Upon an indictment for 
feloniously killing and mur-
dering Richard Staton. 
!JORA HAMILTON (and ARTIE 
HAMILTON) 
The said Dora Hamilton this day again came into Court 
pursuant to her recognizance, and on her motion, and with_ 
the consent of the attorney for the Commonwealth, the 
Court doth continue said case until the first day of the 
next term of this Court, December 9th, 1940. 
And thereupon the said Dora Hamilton was released 
until said time upon her recognizance heretofore entered 
into in this case. 
--
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IN THE CIRCUIT COURT OF AMHERST COUNTY. 
October 17th, 1940. 
COMMONWEALTH OF VIRGINIA ........ _ Plaintiff 
v. 
DORA HAMILTON ...................... Defendant 
Stenographic report of the testimony, together with the 
motions, objections and exceptions on the part of the res-
pective parties, the action of the court in respect thereto, 
the instructions offered and granted, and exceptions thereto, 
and other incidents of the trial of the case of Common-
wealth of Virginia against Dora Hamilton tried at Am-
herst, Virginia, on October 17th, 1940, before Honorable 
Edward Meeks and Jury, in the Circuit Court of Amherst 
County, Virginia. 
PRESENT: Walter H. Carter, Commonwealth's 
Attorney. 
Paul A. Holstein, counsel for the defen-
dant. 
page 12 rNOTE: Immediately prior to the Clerk charg-
ing the jury as to the various degrees of homicide 
the following took place. 
Hy Mr. Holstein: I want the record to show an ex-
ception to the charge to the jury on charges other than 
manslaughte·r, and I will state my grounds for the excep-
tion later in chambers. 
Dr. · E. M. Sandidge, having been first duly sworn, testi~ . 
fies as follows : 
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DIRECT EXAMINATION 
By Mr. Carter : 
Q. Dr. Sandidge, I believe you are a practising physi-
cian residing at Plesaantview in this county. 
A. I am. 
Q. How long have you been practising medicine? 
A. Since 1905. 
Q. Were you called upon to go up to a place where 
Richard Staton was found dead on the 13th of June of this 
year? 
A. I was. 
Q. Did you see anything of Dora Hamilton on your 
way to the place where Richard Staten's body was found? 
A. I did. 
Q. Just tell the court and jury in your own way, Doctor, 
what, if anything she had to say with reference to 
page 12 rthis shooting; whether she knew anything about 
it or not. 
A. Well, when I ·was called over the 'phone I was at 
Mrs. Jack Davis's. I came up and I notified the Common"'.' 
wealth Attorney and asked him to bring the sheriff and 
that I would meet them at the Forks of Buffalo. So we 
met and went on up there. I didn't know exactly where 
Mr. Staton's house was, and in going on up there we came 
to Mr. Hamilton's home first. · 
By the Court : 
Q. Who was with you? 
A. I was with Mr. Carter, the Commonwealth's Attor- · 
ney, and the deputy sheriff, Mr. Paul Alphin. Well, I 
hollered down and asked who lived there. She said "Hamil-
tons". Well, I went on down there with these other gentle-
men and asked Mrs. Hamilton where Mrs. Staton lived 
. and she said she lived back over the hill there. I said, 
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"They tell me he has been shot and killed." She s~id, 
'·What? I haven't heard anything about it. I haven't 
left my home here today. I have been here all day." Then 
I asked her to show me the way over there, and in the 
meantime her boy came down with a half-gallon jar say-
ing he was getting water to carry to his father who was· 
cutting pulp wood up above the home there. I asked her 
i£ he could go with us to show us the way. She said, "No, 
he can't go." She said, "I don't go on Mr. Staton's place 
and he don't go on mine, and he can't go with you." :But 
he did point us out the way to go, but it was a good many 
roads up in there where they had been dragging timber 
and we took the wrong one and got back up on the moun-
tain above the Staton house. Then I heard some 
page 14 ~noise, probably a chicken crowing or something 
that attracted my attention down there, and we 
went on down there, and in the meantime we met Mr. Al-
lie Rogers before we got to the Staton home, and he then 
turned and took us back to where the body was found. 
Q. Did you find the body there? 
A. Yes, sir. 
By Mr. Carter: 
Q. Describe the wounds. 
A. I found Mr. Staton' s body laying right on his back 
with one knee drawn up like this from the other one, and 
in examining him I found a bullet had entered his mouth 
just about this position ( indicating the lower lip) and 
knocked out teeth and his face was all covered with blood 
that had congealed, and I looked but didn't see any other 
marks, so I concluded-I had nothing to wipe the blood 
off, so I concluded he was shot with a rifle, only seeing 
c,ne bullet wound. So then we went on down and got' to 
where this Allie Rogers said about where they were stand-
ing and we went down and saw the tracks. We tracked 
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them on down to the road and where they crossed the road 
and we couldn't see any other tracks any further than that. 
By the Court: 
Q. Whose tracks are they you are ref erring to? 
A. We supposed they were Mrs. Hamilton's and her 
boy's. They went on down toward her home. 
By Mr. Carter: 
Q. Did you go back down to the Hamilton house after 
you examined this body? 
A. I went down there and she still denied hav-
page 15 ring any knowledge whatever. 
Q. Did you afterwards examine this body 
thoroughly to see what caused his death? 
A. Then Mr. Carter, the Commonwealth's Attorriey, 
requested me to hold an· inquest. His body was removed 
to the undertaker's at Buena Vista. Over there I held a 
post mortem and in examing I found one bullet had en-
tered about here and another one had come right under 
here grazing the jawbone, right under the jawbone, and 
it ranged down and I thought probably it was in the brain, 
so X removed the brain, but could not find it. Then I made 
an incision over here and traced that bullet and I found it 
buried right back below the clavicle in front of the shoulder 
blade. The other bullet I never could find without mutilat-
ing the body so much. I secured that bullet and Mr. Carter, 
the Commonwealth's Attorney, has that bullet now. 
Q. Did those wounds that you found on his body cause 
his death? 
A. Yes, sir. I think either one would have killed him 
but the one that went under the jaw went through the 
jugular vein and cut its way on through. 
By the Court : 
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Q. That was the one that you removed? 
A. That was the one that I removed. 
Q. The other one you did not locate? 
A. I couldn't find it. 
By Mr. Carter: 
Q. In what County was this? 
A. Amherst County in Pedlar District about 
15age 16 ra mile and a half above the dam. 
CROSS EXAMINATION 
By Mr. Holstein: 
Q. Doctor, did you treat Richard Staton for being shot 
about ten or twelve years ago? . 
A. I don't remember the exact time but I was called to 
see him when he was shot and sent him to the hospital. 
The witness stands aside. 
Allie Rogers, having been first duly sworn, testifies as 
foilows: 
DIRECT EXAMINATION 
By Mr. Carter: 
Q. You are Mr. Allie Rogers? 
A. Yes, sir. 
Q. Where do you live? 
A. Back up in the upper end of Amherst. 
Q. Do you, or did you know Mr. Richard Staton? 
A. Yes, sir. 
Q. Do you know Dora Hamilton? 
A. Yes, sir. 
Q. Were you working with Mr. Richard Staton on the 
13th of June, the day he was shot and killed? 
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A. Yes, sir. 
Q. Just tell the court and jur1 in your own way, Mr. 
Rogers, where you were at the time that this shooting took 
place there between Mr. Staton and Dora Hamilton. 
A. \i\Tell, me and him had been peeling poplar three days 
that week he got killed, and we started to peel 
page 17 ~Thursday morning. We peeled Monday, Tues-
day and Wednesday and Thursday morning we 
started to peel and he said to me, he said, "We will fix ·a 
little place in the wire fence up there this morning. I am 
afraid my cow will get out." He said, "You go out and get 
the wire strechers off the fence and I will get a hammer 
and a few staples." Well, we got the things to peel the 
poplar and to fix the fence with too, and went on up there 
and when we got up there he found more to do to the 
fence than he thought and it taken us around about three 
hours to fix it. We just had wound fixing the fence and he 
said, "VV ell, we will go out on the hill here and peel a 
little poplar." I said, "I believe I will slip out and get a 
little water before we go out there." He said, "All right, 
go ahead." I went on. As. I left him I heard a little racket 
below the wire fence. I looked down and Mrs. Hamilton 
here and her son was standing there, the boy standing a little 
in front of her with· the gun in his right hand, and I taken 
it to be a shotgun. I just looked around slightly. It was 
swinging straight down in his hand. I walked on out to 
the water and I could have seen back from where I was 
at to where he was if it hadn't been for the green bushes 
but the bushes was between us, and I walked on up to the 
water and raked out a little place, and I heard Mrs. Ham-
ilton saying something about being down on her land. 
Q. Did she use any curse words to Mr. Staton? 
A. Not right then. Just a minute or two afterward she 
did. 
Q. Go ahead and repeat what she said. 
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A. She said, "You have been down on my land." He 
said, "No, I haven't been down on your land." 
page 18 rShe said, "Yes you have, you dam son of a 
bitch. Here is your tracks." He said, '"No, 
I haven't. Me and Allie has been only around this wire 
fence fixing it", and he said, "Listen Sis", he said, "Yott 
don't know but right where you are at you might be on my 
land. Me nor you 'n~ry' one don't know just where this 
line is here", and he hollered and said, "Oh Allie", and when 
he said "Oh Allie" the gun fired right to the second. 
Q. Did she say anything further about being on the land 
or make any remarks about the land? 
A. No, sir. I run right up the hill from right where 
I was drinking the water and cut right across. 
Q. Come back just a minute. Do you remember whether 
or not ,vhen he said "Sis, you don't know whose land you are 
on" whether she made any reply about the land? Do you 
recall? 
A. No, sir, I don't remember anything more than what I 
said about ·what she said about he had been down on her land. 
Q. I just want to refreshen your memory. 
By Mr. Holstein : I object to that. 
By the Court: You· can't cross-examine your own witness, 
but if there is something you have reason to believe he has 
omitted you have a right to refreshen his memory if that 
is a fact and you are taken by surprise. 
By Mr. Carter: I have reason to believe he has omitted 
something. 
Q. I will ask you to state whether or not Mrs. Hamilton 
replied to Mr. Staton when he said, "Sis, you 
page 19 rclon't know but what you might be on my land." 
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A. She said, "You say I am on your land?" She come 
over it three times with those words. 
Q .• Is that what she said? 
A. She said, "You say I am on your land, your land, 
your land?" 
Q. Did that take place before the shooting? 
A. Yes, sir, and just as she .said that he called me. 
Q. Then what happened? 
A. The gun fired just after it, just as that word cleared 
his mouth the gun fired. -
Q. Then what did you do? 
A. I run right up the hill from where I was was drink-
ing the water and cut across about where l though the gun 
tired. I knowed about where it was at. A log laid up and 
down the hill. I ran to that log and I stopped and looked 
down the hill and I couldn't see no hear nothing, and I kind· 
of made a step a little closer to the log, and I heard a brush 
cracking a little to the left of where the shooting was done 
and I saw Mrs. Hamilton and the boy running down the 
hollow. The boy was a little ahead of her. I couldn't. see 
them down any lower that right here, about waist high. 
They were running through the bushes and weeds. The 
r.CTotion taken me "Mr. Staton has run." I struck out the 
way I thought he went. I thought as quick as that he would 
he holloring or making some racket, so I ran on to the 
barn and I didn't see him. A motion taken me, "maybe 
he taken a little above and has gone on to the house." I 
ran to the house and I asked Mrs. Staton and she 
page 20 rsaid "No, he ain't been here." I taken back and 
ran to the same place I first ran to and the log 
that laid up and clown the hill. I stepped up on it the sec-
ond time and just as I stepped up on that I looked down 
over the bushes and weeds and could see across his chest 
and face. I stood and looked for a minute or two. I 
couldn't see him move. I stepped down and walked five 
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or six foot of° him and looked at him a fe~v minutes and 
saw he was certainly dead. I struck back and told Mrs. 
Staton I found him and found him dead. I lit out to Pedlar 
dam and got somebody to call up the law and Dr. Sandidge. 
I ran back and got on the road where I thought they would 
come in to show them where he was up on the mountain, 
and I met them. ' 
Q. Did you go back there after the officers had arrived 
on the scene? 
A. I went back with them. 
Q. Did you make any examination to see if you could 
find any tracks around where you said you saw Mrs. Ham-
ilton and this boy? 
A. Yes, sir. 
Q. Were the tracks there? 
A. Yes, sir, the tracks were there. 
Q. What kind of fence was that along there where this 
shooting took place? 
A. Three-strand barbed-wire fence. 
Q. Did Mr. Staton ever get over that fence down on the 
lower side? 
A. Not more than working on it. Sometimes he was on 
first one side and then the other pulling the old wire 
up. 
page 21 r Q. That was just immediately prior to the 
shooting that the fence had been repaired? 
A.· Yes, sir. 
Q. Was that supposed to be the line fence between the 
Staton property and the Hamilton property? 
A. Yes, sir, and the fence was getting mighty old. 
Q. In other words, the Hamilton land adjoined the Staton 
land there? 
A. That was supposed to be the dividing line, yes, sir. 
Q. What county was that in? 
A. Amherst County. 
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CROSS EXAMINATION 
~y Mr. Holstein: 
Q. Allie, how long did you know Dick Staton? 
A. Oh, I been knowing him around 33 or 34 years, maybe 
35. 
-Q. You worked for him for about 25 years? 
A. Yes, sir, off and on. 
Q. And you, and he ·were very good friends? 
A. Yes, sir, we were good friends. 
Q. Did you know of any ill feeling between him and Mrs. 
Hamilton? 
A. No more that I knowed they didn't get along. It didn't 
seem they got along, but didn't have any dealings with one 
another. 
Q. You just knew they didn't get along? 
A. Yes, sir. 
Q. What kind of vwrk were you doing on the fence that 
morning? 
page 22 ~ A. We were cutting stakes and putting them in; 
. stretching the old wire where some trees had fell 
across it and I believe one place the wind had rocked the 
trees where it was nailed to and broke the wire down. 
Q. You just had to clean that out? 
A. Yes, sir, and strech it back in the same place wher~ 
it was at. 
Q. Yott hadn't started peeling poplar at that time·, had 
/ you? 
A. No, sir, we didn't peel any poplar at all that day. 
Q. You just were repairing the fence? 
A. Yes, sir. 
Q. When you saw this woman, Dora Hamilton, and her 
boy, Artie Hamilton, come up through the woods, I believe 
you testified that Artie had the gun and was carrying the 
gun and had it pointed down toward the ground. 
A. I didn't see them coming through the woods. 
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Q. When you saw them he was standing there with the 
~un pointed down in his hand? 
A. That is right. 
Q. And you kept going on up to the spring? 
A. Yes, sir. 
Q. You didn't think it unusal to see them there with a 
gun, did you? 
A. I didn't know hardly what to think about it. I thought 
it funny too a little bit, them being out there when it wasn't 
no hunting season, but I thought I would rush out 
page 23 rand get my water and be right back. I didn't 
have any idea anything would happen. 
Q. How far did you go after you saw them? 
A. I don't know, maybe 25 steps from where I saw them 
to the water. 
Q. 25 or 50 steps? 
A. From where I left him I imagine it was 50 or 75 
yards, but I was about half the distance to the water when I 
seen them. 
Q. Then you walked up to the water to get your drink? 
A. Yes, sir. 
Q. And you bent down and cleaned a place out to drink? 
A. Yes, sir. 
Q. Then when you were doing that you heard the argu-
ment? 
A. Yes, sir. 
Q. Did you stop then and listen to every word that was 
said? 
A. I think I heard every word, yes, sir. 
Q. Did you hear Mrs. Hamilton say anything to Artie, 
the boy? 
A. No, sir, I never heard the boy say a word and didn't 
hear her say a word to the boy. 
Q. You didn't hear her tell Artie to shoot him, did you? 
A. No, sir, I didn't hear anything like that; 
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Q. All you heard was them arguing about which one wa:s 
on the other's side of the fence? 
A. Yes, sir. 
Q. And did you hear her say to him, "I am going to 
shoot you, you so and so" ? Did you hear her make any 
threats against him? 
page 24 ~ A. No_, sir. 
Q. She made no threats? 
A. No, sir. 
RE-DIRECT EXAMINATION 
By Mr. Carter: 
Q. Do you know which one of them actually fired the gun? 
A. No, sir, I wasn't looking right at them. I could have 
seen them if it hadn't been for the bushes, but when I 
seen them the boy had the gun in his hands standing right 
in front of his mother and both facing the same way I 
was gomg. 
Q. How close were they to Mr. Staton when they were 
talking to him? 
A. About 25 steps, or something like that, as near as 
I can guess at it. It wasn't over that. I don't think. 
RE-CROSS EXAMINATION 
By Mr. Holstein: 
Q. They knew you were up there with Dick Staton, 
didn't they ? 
A. I don't know. I guess they did. 
Q. , You heard him say "Allie and me are fixing the fence"? 
A. Yes, sir. 
Q. So she and her boy knew you were there with Dick 
Staton. 
A. I reckon she did. 
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By Mr. Carter: 
Q. As a matter of fact, didn't either one speak to you. 
A. No, sir, didn't 'nary' one speak. 
Q. And you didn't speak to them? 
A. No, sir, I didn't. 
The witness stands aside. 
page 25 r Herbert Hamilton, having been first duly sworn, 
testifies as follows : 
DIRECT EXAMINATION 
By Mr. Carter: . 
Q. Is your nani:e Herbert Hamilton? 
A. Yes, sir. 
Q. I ·believe you are a brother of Mascot Hamilton, are 
you not? 
A. Yes, sir. 
Q.- And I believe you married a daughter of Dora Ham-
ilton? 
A. Yes, sir. 
Q.Where do you live, Herbert? 
A. I live up three miles the other side of Pleasantview. 
Q. In Amherst County? 
A. Yes, sir. 
Q. Do you know Dora Hamilton? 
A. Yes, sir. 
Q. Did you ever hear her make any statement about what 
she would do to Richard Staton? 
A. Yes, sir. 
Q. What did she say she would do to him? 
A. Said if she couldn't get to kill him no other way she 
was going to toll over her side of the fence and kill him. 
Q. Where did she make that statement? 
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A. At her house. 
Q. Who was present? 
A .. My wife and three little girls. 
Q. Was that statement made at her house m Amherst 
County? 
page 26 r A. Yes, sir. 
Q. I believe your wife has not been back to 
your house since she has been down here and testified in the 
other case. 
A. No, sir. 
Q. Where has she been? 
A. At Mascot Hamilton's house. 
Q. Is that where Dora Hamilton lives? 
A. Yes, sir. 
CROSS EXAMINATION 
By Mr. Holstein: 
Q. The reason she is not up at your house is because you 
kicked her and beat her up the night before Artie Hamilton 
was tried. 
A. I did not do it. 
Q. Who did? 
A. 1· didn't. 
Q. You saw her how black and blue she was. 
A. Wasn't any bruises on my wife when she left home, 
and I can prove it. 
Q. You didn't beat her up so she couldn't come to testify 
in that case? 
A. I haven't set my hand on my wife to beat her. 
Q. Why did she run away from you? 
A. She left to come to this trial. I wouldn't agree for 
her to come here. 
Q. And why? 
A. Well, on account of what she was coming here to state. 
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She told me that Richard Hamilton had never 
page 27 rspoken a smutty word to her. 
Q. Did you know that she came and complained 
to the Commonwealth's Attorney about you beating her 
up? 
A. I did not do it. 
Q. You were summonsed to come to the other trial, 
weren't you? 
A. Yes, sir, I was. 
Q. Why didn't you come? 
A. One reason was I didn't want to come here and dispute -
her word, and threats had been made to me. 
By the Court: 
Q. What? 
A. Threats made to me. Mascot told my mother they was 
coming here and was going to state that I was the one 
who killed the man. 
By Mr. Holstein: 
Q. Is that what you call threats against you? Are those 
the threats that you are talking about? 
A. That is what he told my mother. 
Q. You say that was a threat against you? 
A. Yes, sir, and me and the man never had a cross word 
in my life. 
Q. You say the only threats made was that Mascot told 
your mother they were coming here and try to put the 
shooting on you? 
A. Yes, sir. 
Q. Wouldn't it have been better for you to come here 
and def end such a statement? 
A. Well, that is my reason for not coming. 
Q. That 1s your reason for not coming to the 
trial? 
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page 28 r A. And I didn't want to come here and dispute 
my wife's word, what she stated. 
Q. YOU just said you were not going to let ybur wife 
tome to the other trial. 
A. I didn't want her to come and make that statement if 
it wasn't the truth. 
Q. What statement? 
A. What I understand she stated. 
Q. Do you know what she stated? 
A. Yes, sir, about him offering her $25.00. 
Q. Who? 
A. ·Richard Staton. That is what I heard she came here 
a.nd stated. 
Q. Why didn't you come before and tell the jury that 
you heard Dora Hamilton say she was going to kill Richard 
Staton? 
A. Them was my reasons, what Mascot told my mother. 
Q. Because you just didn't want to dispute your wife's 
word who was going to testify that Richard Staton offered 
her $25.00 to sleep with her? 
A. That is my reason. 
Q .. As a matter of fact, you wouldn't be here today if 
the Sheriff hadn't come and locked you up. 
·A. No, sir, I haven't been locked up. 
Q. You were brought here before this court. 
A. I came with Mr. Myers but he didn't bring _me here 
and lock me up. 
Q. And you still deny that you beat your poor wife up? 
A. No, sir, I didn't ao it. 
page 29 r Q. YOU didn't beat her Up SO she couldn't come 
to this trial ? 
A. I did not do it and I can prove at home, my mother and 
ali my brothers. No, I didn't do it. 
Q. And didn't you run her off with a shotgun? 
A. No, sir. I can have my brothers summonsed and 
prove it. 
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Q. That will be fine. 
A. There is one of them here. 
Q. We are a little curious to know when you heard Dora 
Hamilton say she was going to kill Richard Staton. Just 
when was that. 
A. It was about 19 months ago? 
Q. Why do you fix it at 19 months? 
A. I haven't been inside the fence since that time at her 
ho11;se. 
Q. Do you remem\{er what month it was in? 
A. It was in April. 
Q. What year? 
A. 1939. 
Q .. And your wife was present? 
A. Yes, sir. 
Q. And why haven't you been in her house since then? 
A. Mascot Hamilton done told my mother for me to stay 
outside the fence. 
Q. Why? 
A. I don't know why. 
Q. You know why. Tell the jury. Be frank with this 
JUry. 
A. No, sir, I do not know. I haven't done anything. 
Q. What was Mascot's reason for wanting you 
page 30 rto stay off of his ~place? 
· A. I don't know what was his reason. 
Q. He just told you to stay away? 
A. He didn't tell me. He told my mother. 
Q. And you stayed away for no reason other than he 
told your mother for you to stay away? 
A. He told my mother that and I never was inside his 
fence any more. 
Q. How long had you been married to Dora Hamilton's 
daughter, Carrie? 
A. You mean when I left there? 
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Q. I want to know when you all were married . 
. A. The last day of March. 
Q. And the followng month you were told to stay away? 
A. In April. 
Q. As a matter of fact, they objected to your marrying 
her, didn't they? 
A. No, sir, wasn't any objection to it. 
Q. Well, for goddness sakes, please tell the jury why 
Mascot Hamilton didn't want you on his premises? 
A. I don't know what was the m~tter. It wasn't any 
objection in the marriage. 
Q. You mean they didn't object to you marrying Carrie? 
A. No, sir. 
Q. Did Mrs. Hamilton discuss with you the reason why 
she didn't want you to marry the girl? 
A. No, sir. 
Q. And then didn't you and Carrie get married secret-
ly? 
page 31 r A. No, sir. Wasn't anything said about not 
marrying her. 
Q. You went to Buena Vista and got married? 
A. Yes, sir, ~hat is where we was married. 
By the Court : 
Q. I understand you are a brother to Mascot Hamilton? 
A. Yes, sir. 
Q. And the girl that you married is his wife's daughter 
by a former marriage? 
A. Yes, sir. 
RE-DIRECT EXAMINATION 
By Mr. Carter: 
Q. I understand you to say in reply to Mr. Holstein's 
question that you didn't come here because you didn't want 
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to testify contrary to what your wife was going to testify. 
Did your wife say anything to you about what she was 
going to testify? 
A. No, sir, she didn't tell me. She said Richard Staton 
never said an ill word to. her' to me and my mother both. 
Q. That Richard Staton never said an ill word to her? 
A. Yes, sir. 
Q. Did she say anything to you about money? 
A. Was to give her $5.00 to come here and make her 
statement. 
Q. What did she do with the money? 
A. She offered to divide the money with me and I didn't 
take it. 
By the Court: 
Q. Who was to give her $5.00? 
A. Her mother. 
Q. You mean this defendant here, Dora Ham-
page 32 ~ilton, was to give her $5.00 to come here and 
make her statement? 
A. Yes, sir. 
Q. What did she do with the money? 
A. She offered to divide the money with me and I didn't 
take it. 
Q. Did you see the money? 
A. I didn't see it but that is what my wife told me she 
was to give her. 
By Mr. Carter: 
Q. That was the reason you didn't want to come down 
here? 
A. That is the reason I didn't want to come. 
Q. And you wouldn't take half the money? 
A. No, sir. I wouldn't take any of the money. 
RE-CROSS EXAMINATION 
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By Mr. Holstein : 
Q. I thought the reason you didn't want to come was be-
cause you didn't want to contradict the testimoy to be offered 
by your wife. That was your testimony, and nothing was 
said about the money. 
A. Of course I hadn't said nothing about that. 
Q. That was another reason you didn't want to come? 
A. She offered to divide the money with me. She said 
she would divide it with me if I agreed for her to come and 
make the statement. 
The witness stands aside. 
page 33 r H. S. Myers, Jr., having been first duly sworn, 
testifies as follows : 
DIRECT EXAMINATION 
By Mr. Carter: 
Q. Mr. Myers, I believe you are Sheriff of the County. 
A. Yes, sir. 
Q. Did you happen to go up to Mascot Hamilton's house 
on the 13th of June, the day Staton was killed? 
A. I got up there about four o'clock. 
Q. Well, did you see anything of Dora Hamilton? 
A. Yes, sir, when I got there you and Mr. Alphin and 
Dr. Sandidge were· in the yard talking to Mrs. Hamilton 
and I believe two of her little girls. 
Q. These two little girls here? 
A. Yes, sir, and an older daughter, I believe. 
Q. Well, what took place? Did Mrs. Hamilton say that 
she knew anything about where Dick Staton was killed? 
A. She said that she didn't know anything at all; that 
she hadn't heard it until you all came over there and told 
her Mr. Staton had been killed. 
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Q. Told you she hadn't heard about it until we came and 
told. her? 
A. Yes, sir. 
Q. Did you go to where this body was found? 
A. Yes, sir. After talking to you all a few minutes 
I said I would like to go ttp to the place where the body was 
and I went with Mr. Alphin, and Dr. Sandidge didn't go. 
He stayed down to Mr. Hamilton's home, and 
page 34 r Mr. Alphin and you and myself went up there 
where the body was. When we got up there 
Mr. Rogers and some other men had just made a little stret-
cher and moved the body probably as far as from here to 
that table and put the body on the stretcher when I got there. 
Q. Could you tell when you got there where the body was 
. found lying? 
A. Yes, sir, there was a pool of blood on the ground where 
the body had been moved to the stretcher. 
Q. How far was that from the fence? 
A. I think I stepped it and it was about five or six feet 
from the fence to where that pool of blood was. 
Q. On which side was that? 
A. On the upper side; Mr. Staton's side, I was told. 
Q. The Staton side five or six feet from the fence? 
A. It looked like it was five or six feet. 
Q. What kind of fence was it where the pool of blood 
was found? 
A. Three-strand barbed-wire fence. 
Q. Did you see any tracks around there? 
A. Well, when I got up to this pool of blood I looked 
to see what I could see and right across the fence I seen 
a grapevine in two and swinging down. It ,vas cut in two, 
and I went down and looked at that and you could tell how 
it was cut in two that it was shot in two, and then I went 
right straight on down from the pool of blood under the 
grapevine and could see these tracks where somebody was 
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standing down there. It looked like a woman's tracks and 
boy tracks or man tracks. You couldn't tell 
page 35 rwhat they were in· the soft dirt. From where the 
pool of blood was down to where the tracks were, 
the last tracks down the hill, was 21 yards,' and after looking 
at the grapevine you could tell it was a shotgun used, and 
halfway from the tracks to the blood I picked up the gun 
wadding from the gun. 
Q. Did you find where any other shots had entered any-
thing about there? 
A. I then went on up to where the pool of blood was, 
went up the hill 16 yards and was a poplar tree, I saw where 
, a shot had struck that, and 14 yards in a straight line 
found another poplar tree shot. That was in line with the 
grapevine, pool of blood and the tracks, all straight up 
the hill in an incline and over to the right up in the woods 
was another little twig where the shot hit. 
Q. Did you cut out any of those things to see what it 
was? 
A. Cut one of them open after we got down here to the 
court house. We brought a little piece of the poplar, about 
that long, (indicating) and cut the bullet out of one and 
the bullet is still in the other one now. 
Q. Do you know where that bullet is that you cut out? 
A. I think it is locked up down in the Clerk's office. 
Q. Then after you made your examination up there did 
you come back and place this woman under arrest? 
A. Yes, sir. After talking with Mr. Rogers, he was up 
there and he also stated to us what he stated here, and we 
came back and got the woman and the chld. 
Q. On the information that he gave you, which you say· 
is the same he testified to here, you arrested them? 
page 36 r Yes, sir. 
Q. Did she deny she knew anything about this 
man being shot? 
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A. She denied it all the way down here and still denies 
it, I reckon. 
Q. Did she deny she had heard of the fact that the man 
had been shot? 
A. She denied it. She said she didn't know anything 
about it at all, and didn't see why we would bring her and 
the boy down here. 
Q. And she denied she knew anything about him being 
shot at all? 
A. Yes, sir. 
Q. Did she have anything to say about Richard Staton 
on the way to jail? What was her attitude about him? 
By Mr. Holstein: Defense counsel respectfully objects to 
that line of questioning unless the Commonwealth Attorney 
can establish it was a part of the res gestae, because under 
the case Wharton vs. C ommonwealtlt, regardless of what 
the defendant does or says after the shooting it does not 
make her an aider and abetter in the commission of an 
offense, and therefor, if this Commonwealth Attorney can-
not establish those statements were part of the res gestae 
I respectfully object. 
By the Court: You mean to object to a voluntary statement 
that she made? 
page 37 ~By Mr. Holstein: Yes, sir, three or four hours 
after the thing happened because she cannot be 
tried for that. 
By the Court: You can ask that question. 
By Mr. Holstein: We note an exception. 
By Mr. Carter: 
48 Supreme Court of Appeals of Virginia 
H. S. Myers, Jr. 
Q. What did she say? 
A. She was telling about ,vhat a had man this Staton 
was and how much trouble they had had with him, and to 
that effect, and said he wasn't as good as a dog, .or he was 
a two-legged dog. 
Q. It this the grapevine that you found there? 
A. Yes, sir. 
Q. Tell us what these other things are. 
A. This grapevine ,vas hangjng dov,m like that and you 
could see where the shot went through it there, and two or 
three· there, and that was bound to have been done with a 
shotgun. 
Q. Were those places fresh at that time? 
A. Yes, sir, and this twig was found in the woods above 
where Mr. Staton's body was found. 
By the Court: 
Q. Where was the grapevine with respect to his body? 
A. Between the pool of blood and where the shot was 
fired or where we saw the tracks. 
By Mr. Carter: 
Q. You are assuming that the shot was fired from where 
you saw th tracks? 
page 38 r A. Yes, sir. 
By the Court: 
Q. Anyhow, this grapevine was swinging between the 
pool of blood and where you saw the tracks? 
A. Yes, sir, that is right. These poplars were up above 
him, all up in the woods above the fence. One of them was 
16 yards above the body and the other one was 14 yards above 
that. One of the bullets is in one piece and we have cut 
out one piece and got the bullet out. · 
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By Mr. Carter: 
Q. Tell us what, if anything, this is. 
A. These are the gun waddings and the bullet that was 
cut out of this tree. 
Q. Show that bullet to the gentlement of the jury. 
A. ( doing as requested) It looks like a buckshot or a 
slug. 
By Mr. Carter : I want to introduce those, if your Honor 
please. 
Q. Now, what is this? 
A. This is one of the trees where a bullet struck it. I 
think it is in there now. The other one was exactly like it 
and I think there is a bullet in there right now that hasn't 
been gotten out. It was right in line with the line of fire. 
NO CROSS EXAMINATION 
The witness stands aside. 
page 39 r Dr. E. M. Sandidge (recalled) 
EXAMINATION 
By Mr. Carter : ., 
Q. Dr. Sandidge, as I recall, you testified awhile ago 
that the bullet you found in the body of Richard Staton had 
been filed here as an exhibit. 
A. Yes, sir. 
Q. I ask you· to look at this and tell us whether or not 
that is the bullet that you took out of his body. 
A. Yes, sir, this is the bullet I removed. 
Q. Show that to the pury, please. 
A. (The witness does as requested) 
Q. Do you know what kind of bullet that is, the size of 
it? 
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A. I judge it is a buckshot or a slug of some kind. It 
is so battered up you couldn't say postively. 
Q. Has the appearance of being a buckshot? 
A. Yes, sir. 
NO CROSS EXAMINATION 
The witness stands aside. 
Hy Mr. Carter: I want to introduce all of these in evidence. 
By the Court: You want to introduce the grapevine, the 
twig, two pieces of timber, the bullets, wadding and shotgun? 
By Mr. Carter: Yes, sir, and the Commonwealth rests. 
page 40 ~By Mr. Holstein: The defense has a motion to 
make in the absence of the jury. 
Note: (The jury retires from the court room.) 
By Mr. Holstein: If the court will recall, at the time that the 
Clerk was making his charge to the jury the defense counsel 
respectfully excepted to the charge and stated that the ex-
ception was to the charge of murder in the first degree and 
murder in the second degree. In this case it is conclusively 
presumed that Artie Hamilton did the shooting, therefore 
making him the principal in the first degree. Mrs. Ham-
ilton is the principal in the second degree, and according to 
the law in this State, and the law in other· States, in order 
to be a principal in the second degree she must be shown 
beyond all reasonable doubt to have aided and abetted in 
the commission of the crime, if any crime existed. It is 
respectfully contended in this case that when Artie Ham-
ilton was tried and a jury of twelve men decided he was 
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adju.dicata as to Artie Hamilton. It is further respect-
fully represented, as a ground to the exception to the Clerk's 
charge, that there cannot be an aider and abetter to man-
slaughter. Manslaughter, as it is understood by this counsel, 
is the killing in the sudden heat of passion, without any 
deliberation or premeditation; so, if your Honor 
vage 41 rpleases, the ground for my exception to the Clerk 
reading the charge to the jury on first degree 
and second degree murder is that in this case Mrs. Hamilton 
is a principal in the second degree and there cannot be an 
,dder and abettor to mansluaghter, which was the finding 
as to Artie Hamilton by a jury. That is the ground of my 
exception to the charge. 
By the Court: What is your reason for stating there can-
not be an aider and abettor to manslaughter? 
By Mr. Holstein: And aider and abettor is one who shares 
the criminal intent of the principal in the first degree. He 
must participate in the crime. He must counsel or encour-
age the commission of the act. That is my reason. 
By the Court : Suppose two men are fighting-another 
man standing there when the fight starts-nobody expects 
anybody to get killed, but the second man comes up and 
''aggs" it on, "go ahead and cut him", or "shoot him", and 
it turns out that he is killed in the heat of blood, sudden 
provocation, to result in manslaughter, why couldn't under-
those circumstances there be an aider and abettor? 
By Mr. Holstein : Under the facts, as the court portrays 
them, that would not be manslaughter. If one heeds ad-
vice and encouragement of another to an act the intention 
then is to kill. 
page 42 r By the Court: The intention came into being 
·-
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because of heat, sudden passion and sudden provocation of 
the heat of blood under sudden provocation. 
By Mr. Holstein : That is correct, but the facts the court 
presents to me are the facts of second degree murder. 
By the Court: I said suppose under circumstances as to 
result in involuntary manslaughter why could not under 
those circumstances the aider and abetter be guilty of 
murder? 
By Mr. Holstein: I don't think so. 
By the Court: I just want to get your reasons. You are 
making that defense. 
By Mr. Holstein: My motion now 1s to strike the Com-
. monwealth's evidence in this case--
By the Court: Before you leave that, Mr. Holstein, do 
I understand you to make the point here that in view of 
the conviction of Artie Hamilton, the principal in the first 
degree, of voluntary manslaughter, that in no event can 
this associate be convicted of anything higher than 
manslaughter? 
page 43 ~By Mr. Holstein: That is my contention. 
By the Court: Have you any authority for it? 
By Mr. Holstein : None in the State of Virginia. 
By the Court: Any outside? 
By Mr. Holstein: There was a Kentucky case in which 
the majo_rity opinion held that the principal in the second 
degree could be found guilty of a greater offense than the 
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dissenting. 
B}t the Court: What are you going to do with the re-
cent Virginia statute on the point, 4764, I believe, which 
says, "the principal in the first degree shall be indicted. 
tried and convicted and punished as if he were the prin-
cipal in the second degree"? 
By Mr. Holstein: Yes, sir, but in this case the principal 
in the first degree has already been tried and has been guilty 
of manslaughter. 
By the Court: I ask you does that statute .or not make 
the principal in the second degree stand upon his own foot-
ing irrespective of the outcome of the principal 
page 44 - rin the first degree? 
By Mr. Holstein: I think where the principal in the first 
degree -has not been tried I think in that case that the jury 
then can fix the puunishment that they deem proper. 
By the Court: Suppose in a case, which can happen, be-
cause it don't make any· differenc which you try first, you 
can try the principal in the second degree if you never get 
the principal in the first degree; suppose you try the prin-
cipal in the second degree first and he should be convicted 
of murder in the first degree, and later you capture and 
try later the principal in the first degree and he is found 
guilty of manslaughter, or acquitted, should you upset the 
~<;onviction in the first trial? 
By Mr. Holstein: I don't think so. However, that was 
not part of my motion to strike. 
By the Court: That was addressed to your first ground 
of exception which I wanted to get as clear m my mind 
ag I could. 
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By Mr. Holstein: The grounds of my motion to strike 
the Commonwealth's evidence is because the Common-
wealth's evidence in this case does not establish the guilt 
of the accused beyond all reasonable doubt. 
page 45 r Note : The foregoing motion to strike the Com-
monwealth's evidence having been fully argued 
by counsel, the court made the following ruling: 
By the Court: I will defer ruling on that motion until 
aJl the evidence 1s m. Call the jury. 
Note: (The jury return into the court room.) 
EVIDENCE FOR THE DEFENSE 
Mrs. Carrie Hamilton, having been first duly sworn, 
testifies as follows: 
DIRECT EXAMINATION 
By Mr. Holstein: 
Q. Your name is Carrie Hamilton? 
A. Yes, sir. 
Q. Is Herbert Hamilton your husband? 
A. Yes, sir. 
Q. I want you to tell this jury what happened the night 
before the last trial between you and Herbert, your hus-
band. 
A._ He went and beat me on Monday night before I 
left. 
Q. Tell them how he beat you. 
A. Well, he just put his feet all over me from my feet 
all the way up to my breast, and he put his feet on the baby. 
He kicked me and kicked me clear out of the bed. 
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Q. And why did he treat you that way? 
A. Well, just meanness, I reckon. 
Q. V\T as anything said about your coming in 
page 46 rto testify for your brother and mother ? Just 
tell us what the arguing was about. · 
A. Well, he didn't· want me to be a witness for my 
mother and my half-brother. 
Q. He didn't want you to be a witness? 
A. No. 
Q. Then he beat you up and hit the baby? 
A. He beat me up and put his feet all over the baby. 
Q. How old is the baby? 
A. Nine months old. 
Q. Is the baby here? 
A. Yes, sir. 
Q. I want to ask you another thing. Did Mascot Ham-
ilton offer to pay you $5.00 to come in here and testify? 
A. No, sir. 
Q. Your husband testified--. 
By Mr. Carter: (interposing) Ask her a question. You 
needn't tell her what her husband said. 
By Mr. Holstein: I think I have a right to ask her that. 
By the Court: If you wish to ask her about that state-
ment you have to tell her what the statement is in order to ask 
her, if that is what you are laying the foundation for. 
By Mr. Holstein: 
Q. You tell the jury Mascot Hamilton did not offer to 
pay you $5.00 to come in here and testify? 
page 47 } A. He did not off er me anything. 
Q. Your husband, Herbert, has testified and 
stated that you offered to pay him one-half of the $5.00 
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that Mascot Hamilton was to pay you if he would let you 
come here. Is that true? 
A. No, sir, it is not true. 
Q. Now, he has further stated that he was ordered to 
stay away from Mascot Hamilton's house and he could 
give no reason for it. Do you know why he was ordered 
to stay away from Mascot Hamilton's house? 
A. No, sir. 
Q. \,Vhen you and Herbert were married did your mother 
. object to the marriage? 
A. No, sir. 
Q. Where have you been making your home since the 
night that your husband beat you up? 
A. At my mother's. 
Q. Did you complain to any authorities about your hus-
band beating you up, Mr. Carter or the police or anybody 
else? 
A. I told the Sheriff. 
Q. Y 9u did tell Mr. Myers, the Sher.iff? 
A. Yes, sir. 
Q. Did you at any time ever hear your mother say that 
she was going to kill Dick Staton? 
A. No, sir, I never heard that come through her lips. 
Q. Your husband, Herbert Hamilton, testified that in 
April of 1939, ~bout 18 months ago, you and he were at 
your mother's house and that she said she was 
page 48 rgoing to kill Dick Staton. Did you hear her say 
that? 
A. No, sir, I never heard her say a work about that. 
CROSS EXAMINATION 
By Mr. Carter: 
Q. How old are you, Carrie? 
A. 21. 
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Q. How long have you been married? 
A. 17 months. 
Q. You knew Mr. Dick Staton? 
A. Yes, sir. 
Q. Did he ever say anything improper to you? 
A. Well, he tried to get me to go to the mountains with 
him. 
Q. Off er to ,pay you anything? 
A. $25.00. . 
Q. $25.00. You are sure you didn't misunderstand him? 
A. No, sir, I didn't misunderstand him. 
Q. When was it offered to pay you $25.00? 
A. Last October. 
Q. Where were you at that time? 
A. In Buena Vista. 
Q. Are you certain of that now? 
A. Yes, sir. 
Q. That is where it took place? 
A. That is where it· was at. 
Q. Didn't you testify down here when Artie Hamilton 
was tried that he offered you $25.00 up in the mountains 
to go up in the bushes with him? 
A. Not in the mountains. 
page 49 ~ Q. I am asking you if you didn't testify to 
that on the witness stand. Didn't you tell a for-
mer jury he offered you $25.00 to go up in the bushes in 
the mountains? 
A. We were in Buena Vista, and I told you he offered 
me $25.00 to go up in the mountains with him. 
By Mr. Holstein : The girl doesn't. understand you. 
By Mr. Carter: 
Q. Where was this? 
A. He was in Buena Vista. 
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Q. You state now he made that statement to you m 
Buena Vista? 
A. Yes, sir. 
Q. What did you say at the previous trial? Tell us 
what you said? 
A. I done told you the straight of it. 
Q. And you are certain it was $25.00? 
A. Yes, sir, $25.00. 
Q. And you declined? 
A. I didn't want the $25.00. 
Q. Where abouts did this conversation take place m 
Buena Vista? 
A. On the walk from Joe Knight's. 
Q. And ,:vhere · were you going? 
A. I was coming back home \\7ith my mother. My mother 
was there when he asked me such a question. 
Q. When he offered you the $25.00 where did he want 
you to go? 
page 50 r A. Up in the mountains. 
Q. Up to what place? 
A. Up there on his place. 
Q. And this conversation didn't take place in the moun-
tains? 
A. No, not in the mountains. 
Q. What was said down there about the $5.00 at your 
house? 
A: Wasn't nothing said about $5.00. 
Q. Wasn't anything said about it at all? 
A. No. 
Q. What did you and your husband get to arguing 
a.bout? 
A. We weren't arguing. 
Q. What did he put his feet on you for? 
A. He went dO'wn the steps to help put his mother in 
bed and come back up there and I had done dozed off to 
sleep and he got that way. 
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Q. What did he do to you? 
A. Well, he kicked me. He put his feet all over me. 
Q. Put his feet all over you? 
A. Yes, sir, he did, and put them on the baby too. 
Q. Did he hurt the baby? 
A. Vvell, the baby made a fuss like it was going to cry. 
Q. Where was the baby? 
A. Laying in the bed. 
Q. Did he get in the bed? 
A. Yes, sir, he was right in the bed. 
Q. And just put his feet on the baby? 
A. Yes, sir, and put his feet on me too. 
Q. Did he leave any bruises on you? 
page 51 r A. Yes, sir. 
Q. Did you ever show them to anybody? 
A. My mother looked right at them. 
Q. Did you ever show them to anybody else? 
A. Well, I showed them to different ones. 
Q. Who were the different ones you showed them to? 
A. I showed them to Hallie Beverley. 
Q. Who else? 
A. I showed them to my sister, and I showed them to 
my half-sister. 
Q. So you showed them around right promiscuously. 
A. I showed what he done. · 
Q. How many bruised places did you have on you? 
A. One or two. My mother looked at them and told 
me they were right there. 
Q. You couldn't see them yourself? 
A. I had one on my arm I could see. 
Q. Your mother didn't have to tell you about that one? 
A. No, sir, she told me about the other one. 
Q. Is that the same red place that is on your arm now? 
A. No, it is kind of off of there now. 
Q. Did you show that to anybody when you were down 
here in court before? 
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A. No, sir, I don't think I did. 
Q. Did you show it to Mr. Myers? You said you com-
plained to him about it. 
A. I didn't show the· bruises to him. 
Q. Why did you go up and stay with your 
page 52 ~mother all the time from the other trial until 
this trial? 
A. Because I had to" have a home to stay somewhere. 
Q. Did your husband ever do you that way before? 
A. No, sir, I never had him do me that way before. 
Q. Just what was it that brought about this thing that 
he did to you that night? 
A. I don't know how come him to do me that way. 
Q. He didn't have any reason for doing it at all? 
A. No, ·sir. · 
Q. And he never had done it before? 
A. No, sir, never had done it before. 
Q. And without any reason at all that night, you say, 
he did these bad things to you? 
. A. These bad things, yes, sir. 
Q. To you and the baby? 
A. Yes, sir, and cussed me out of my name. 
Q. Did you complain to anybody there in the house 
about it? 
A. Well, I told his mother about what he had done. 
Q. You happen to know his mother is sick and can't 
get here? 
A. Well, I told her. 
Q. Did you tell anybody else in that house? 
A. No, not in the house. 
Q. Did you tell any of the other people there? 
A. No, I went home and told my mother. 
Q. When did you go home? 
A. The 10th of September. 
Q. When was this trial that you testified in down 
• 
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here? 
page 53 r A. September 11th. 
Q. So you went home the 10th of September in 
order to be ready to come down here and testify for your 
mother and half-brother, is that right? 
A. Yes, sir. 
Q. Now, didn't you offer to pay your husband, Herbert 
Hamilton, half of what these people were to give you? 
A. No, sir. 
Q. Didn't your mother offer to pay you $5.00? 
A. No, sir, I didn't know whether she was going to 
give me anything. ' 
Q. Why didn't you know? 
A. I came to tell the truth and I didn't want her to pay 
me anything. · 
Q. Was anything said about any pay? 
A. No, sir. 
Q. Why did you say you didn't know whether she was 
going to pay you or not? 
A. I didn't want any pay. 
Q. Have you gone back to live with your husband? 
A. No, sir. · 
Q. Why? 
A. He treated me so wrong. 
Q. Now, the only thing you can tell us your husband ever 
did to you was he put his feet on you. 
A. Yes, sir, and he kicked me. 
Q. Did he kick the baby? 
A. No, sir, he didn't kick the baby. He put · 
page 54 rhis feet on the baby. 
Q. You started out by saying he put his feet 
on you. 
A. He put his feet on me and then kicked me clear out 
of the bed. 
Q. But he didn't kick the baby? 
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A. No, he didn't kick the baby. 
Q. That is the only time he ever treated you badly? 
A. Yes, sir. 
Q. And you don't know why that was done? 
A. I don't know how come him to do it. 
By Mr. Holstein: 
Q. Are you going to have another baby? 
A. Yes, sir. 
Q. Is Herbert the father? 
A. Yes, sir. 
The witness stands aside. 
Note: (At this point a recess of one hour was taken for 
Junch) 
Dora Hamilton, having been first duly sworn, testifies 
as follows: 
DIRECT EXAMINATION 
By Mr. Holstein: 
Q. I believe your name is Mrs. Dora Hamilton and you 
are the wife of Mascot Hamilton. 
A. Yes, sir. 
Q. Where do you live, Mrs. Hamilton? 
page 55 ~ · A. Near Pedlar dam. 
Q. Do you have a family? 
A. Yes, sir. 
Q. How many children do you have in your family? 
A. Four at home. 
Q. How old is the youngest child? 
A. She is five. 
Q. Who is the oldest child by Mascot? 
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A. Artie. 
Q. And how old is Artie? 
A. 11 years old. 
Q. Do you know approximately how long you and Mas-
cot have been married? 
A. About 12 or 13 years. 
Q. Approximately how long has it been since you moved 
to Amherst at the present place where you are living? 
A. 7 or 8 years, as close as I can come to it. 
Q. Mrs. Hamilton, how much education have you had? 
A. I haven't had any, just a few days in school. 
Q. How much education has Artie? 
A. Not any. He has never seen a school book. 
Q. And you people live back there in the backwoods 
by yourselves? 
A. Yes, sir. 
Q. How big a place do you live on back there? 
A. About 150 acres. 
Q. You knew Richard Staton, didn't you? 
A. Yes, sir. 
page 56 r Q. Did you ever threaten to kill Richard Stat-
on? 
A. No, sir, I never did. 
Q. You were in the court room and heard Herbert Ham-
ilton, your son-in-law, say you had said 19 months ago 
you were going to kill him. · 
A. Yes, sir, I heard him testify to that. 
Q. Is that the truth? 
A. No, sir, it is not the truth. 
Q. Just before this last trial that we had did your daughter 
come to live with you? 
A. She come the 10th of the month. 
Q. And why did she come to live with you? 
A. When she come she told me he run her off; that he 
threatened her· Iif e. 
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Q. Did you notice any marks on her? 
A. There was the print of his foot in two places on her 
hack under her clothes, even his toe nail prints. He split 
the skin. 
Q. Is she still making her home with you? 
. J\. Yes, sir, she is afraid of him. She is afraid to go 
back. 
Q. On the morning of June 13th, did you and Artie, your 
boy, go up into the woods ? 
A. Yes, sir, ,:ve went to hunt for the horse. 
Q. At about what time was that when you left your house 
to go to look for the horse? · 
A. It was about 10 :00 o'clock, as close as I can remember. 
Q. Where had Artie been before you left the 
house? 
page 57 r A. Artie had been up in the woods with his . 
daddy and John Garrett and them where they was 
at work. 
Q. When he came back to the house were you at the 
house or where were you? 
A. No, sir, I had left the house. I was right up above 
the house going up the path. 
Q. Did you tell Artie where you were going? 
A. Yes, sir, he asked me and I told him I was going 
to hunt for the horse. My horse hadn't come in and 1 
thought maybe he had got out. 
Q. Did you know that Dick Staton was a half-mile away 
from your house up at the boundary fence? 
A. No, sir, I had no dream that they were there. 
Q. Did Artie know they were up there? 
A. No, sir, Artie didn't know they were there. 
Q. Did you tell Artie to take the gun with him? 
A. Artie went on to the house an9- set the can on the 
table and got the gun and come on with me. 
Q. And why did he take the gun with him? 
Dora Har11ilton v. Commonwealth of Virginia 65 
Dora H a11iilton 
A. Well, he usually carried the gun on account of snakes. 
He had killed several snakes with the gun. 
Q. What kind of snakes were they? 
A. Copperhead snakes and he had seen some rattle snakes. 
He come mighty nigh getting bet by a rattle snake. 
Q. You tell the court and the jury that you positively did 
not know that Staton was up there in the woods? 
A. ~o, sir, I didn't know he was up· there. 
Q. As you proceeded did I understand you to 
page 58 ~say you picked some "zang" roots? 
A. Yes, sir, I pulled up two or three "zang" 
mots. 
Q. When was the first time you knew that Dick Staton 
was in the woods? -
A. Not until he hollered at me and told me we we was on 
his land. 
Q. What did you say when he said you were on his land? 
A. \i\Then he told me I was on his land I said "No, sir, 
I am not on your land." 
Q. What else was said? 
A. He called me a Goel damned old. bitch, threw two 
rocks, and called me a God damned old slut, and grabbed the 
fence and started over. 
Q. Did you see Artie at the time, what Artie was doing? 
A. No, sir, I was watching him. When he would throw 
the rocks it kind of excited me. 
Q. When did you realize what Artie was doing? 
A. I didn't realize what he was doing until the gun fired. 
Q. You tell the court and jury you did not tell Artie 
to shoot that man? 
A. No, sir, I did not tell him. I didn't know he was 
going to shoot. 
-Q. After the shoot what did you all do? 
A. We turned right away and come on down the hill, 
,down a wood road. 
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Q. Y 6u ran, did you? 
A. Yes, sir, I run. 
Q. Did you know that Dick Staton had been hit? 
page 59 r A. No, sir, I didn't. My eyes was full of tears 
was the reason I didn't see him. 
Q. When Dick Staton called you an old slut and threw 
those rocks was he in the act of going over the fence? 
A. Yes, sir, just as soon as he threw the last rock he 
grabbed to the fence and started over. 
Q. And that is when the gun went off? 
A. Yes, sir. 
Q. Now, that is your solemn ,vord, under oath, that 
that is just what happened up there? 
A. Yes, sir, that is what happened. 
CROSS EXAMINATION 
Hy Mr. Carter: 
Q. vVhat time did the shooting take place? 
A. Sometime after 10 :00 o'clock. 
Q. What had you been doing prior to the time you went 
ltp in the mountains? 
A. I had been walking on along looking for my horse 
1 racks, looking for my horse. 
Q. How long liad you been looking for your horse? 
A. We hadn't been very long looking for the horse, just 
walking along and looking around. 
Q. What had Artie been doing that morning? 
A. He had been in the woods with his father. 
Q. He had been in the woods with his father? 
A. Yes, sir. 
Q. Why didn't he stay in the woods with his father? 
A. He came after a can of water. 
page 60 r Q. \i\Tell, what was he going to do with the 
can of water ? 
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A. Carry it to his daddy. 
Q. Why didn't you let him carry it to his daddy? 
A. He told me he was going with me to look for the 
horse. 
Q. Why did you permit him to go? Why did you divert 
him from the mission which his . father had properly sent 
him on? 
A. I didn't divert him. He was used to going with me 
to the fields and to the woods to work. 
Q. But on this particular day it seems he was in the 
woods assisting his father peel poplar. The weather was 
hot, wasn't it? · 
A. I guess it was. 
Q. And he came clown to the spring to get some water 
to take back to his father and then you and he got together 
and went off strolling off and looking for the "'zang" 
root. 
A. I was looking for my horse. 
Q. It took two to look for the horse? 
A. Wasn't nothing unusual for him to go. 
Q. Wasn't anything ususual for your horse to run at 
large, was it? 
A. Yes, sir, it was something unusual because he hadn't 
been used to staying out that way. 
Q. I thought you said the horse was frequently out and 
usually came up but at this time he didn't come up and 
you had to look for him. 
A. No, sir, he didn't come up that morning. 
Q. Where was he? 
• A. He was up in the woods. 
page 61 r Q. Did you see the horse? 
A. No, sir, I didn't see him but I seen his 
tracks. 
Q. You were tracking the horse? 
A. I just come across the track and I seen it. 
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Q. Well, did you follow his tracks or what did you do? 
A. I come on back to the house after the trouble hap-
pened. 
Q. I am talking about before the trouble happened. 
A. · I· was going up through the woods up the old woods 
road. 
Q. How long did it take you to go up that woods road? 
A. I didn't have no watch and didn't exactly time my-
self. 
Q. Do you know how long you were in the woods? 
A. Not so very·long. I pulled up two or three "zang" 
roots. I had just straightned. up and made a few steps· 
when Staton called on me. 
Q. And you don't know exactly how long you had been 
out there? 
A. We hadn't been very long. 
Q. If you hadn't found the horse how long were you 
going to keep the boy from carrying the water. back to his 
father? 
A. I wasn't keeping the boy from carrying the water. 
Q. How did he happen to go with you? 
A. I told you he was used to going with me. 
Q. You said awhile ago that the horse was not used to 
rnnning out. 
A. Yes, sir, the horse was used to running out but not 
used to staying out that way. 
Q. He was used to coming in but he overstayed his time 
that particular day? 
page 62 ~ A. I guess th_at's right. He didn't come in. 
Q. So you say that Mr. Staton told you you 
were on his land?_ 
A. Sure he told me I was on his land. 
Q. Where were you? 
A. I was on my own land. 
Q. And you were below the fence? 
... 
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A. Yes, sir, I was below the fence. 
Q. Mr. Staton had never claimed below that fence? 
A. I don't know. He claimed it that morning. 
Q. He had never claimed below that fence, had he? 
A. I don't know what he had claimed to other people. 
Q. Did you ever know or have it brought to your at-
tention any way, shap~ or form that he was claiming any 
land on the lower side of that fence? 
A. Well, Mr. Carter, being as you go that far I can tell 
you he stole some timber off of our place over the fence. 
Sure he did. 
Q. Did he claim that land down there? Had he ever 
daimed that? 
A. I don't know whether he claimed that land until that 
morning but he told me I was on his land. 
Q. I am wondering why he told you you were on his 
land when he never had claimed it. It just don't make 
sense to me. 
A. I don't know, but he told me I was on his land. 
Q. You were down below the fence? 
A. Yes, sir. 
Q. How close were you to the fence? 
page 63 r A. About thirty steps from the fence. 
Q. And Mr. Staton had been mending that 
very fence that morning? 
A. I don't know. I never paid any attention to the 
fence. I wasn't paying any attention to the fence. 
Q. But he never had told you before that morning that 
that was his land below that fence? 
A. Not there. 
Q. And you and your boy just happened to get together 
and went looking for the horse? 
A. I was already going to look for the horse when the 
boy came down. 
Q. Does the boy always take the gun when he goes to 
look for the horse? 
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A. He would take the gun when he would go to the 
fields or when he went to pick berries. He would usually 
carry the gun. 
Q. You know where Dick Staton was killed, don't you? 
A. I guess I know where they said he was killed. 
Q. You know ,vhere you were standing when the shot 
was fired, don't you? 
A. Yes, sir. 
Q. How far is that from your house? 
A. I reckon about a half a mile. 
Q. Now, where vms Mascot Hamilton, your husband, 
and the boy cutting pulp wood that morning? 
A. Right on the hill where the boys were at when you 
and Mr. Myers came. 
Q. How far was that from your house? 
page 64 r A. I couldn't exactly say. 
Q. They were cutting wood just across to 
the right from your house, weren't they? 
A. Yes, sir, back around that way. 
Q. Wasn't it about the same distance from where they 
were cutting that wood to your house as it was from your 
house to where Mr. Staton was killed? 
A. I can't tell you. 
Q. Isn't it about the distance? 
A. I can't tell you. 
Q. Why can't you? 
A. I never paid much attention to the distance where 
they were cutting the wood. 
Q. Wasn't a great deal of difference between it, was it? 
A. I couldn't tell you how much difference. 
Q. Why didn't your son carry the gun with him up to 
where he was cutting poplar wood that morning? 
A. His daddy was with him. 
Q. Was his daddy with him when he left the mountain 
and came down to the house to get the water? 
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A. No, sir. 
Q. Didn't he need the gun as much then as he did to 
go up the other side of the hill? 
A. No, sir, it was through open fields most of the way 
he had to go through. 
Q. So snakes in your country don't get in the open 
fields? 
A. Plenty in the big bushes and weeds. 
Q. They don't get in the fields? 
page 65 r A. I don't know whether they get in the fields 
or not. 
Q. Why was it necessary to take the gun to shoot snakes? 
A. He usually always killed snakes with the gun. 
Q. How many snakes did you see him kill? 
A. I seen him kill three. 
Q. You saw him kill three? 
A. Yes, sir. 
Q. Where were they? 
A. Close around to the house and right out from the 
house. 
Q. He didn't have to go far to kill those. 
A. Yes, sir, he had to go a right good distance to kill 
some of the snakes that the children seen him kill. 
Q. Do you know why he happened to be killing snakes 
with buckshot? 
A. I don't know. I don't know what the gun was loaded 
with at all. 
The witness stands aside. 
Artie Hamilton, having been first duly sworn, testifies 
as follows: 
DIRECT EXAMINATION 
By Mr. Holstein: 
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Q. Artie, do you know how old you are? 
A. No, I don't. 
Q. Have you ever been to school? 
A. No, sir, I never been to school, not a day in my life. 
Q. Well, your mother is, I believe, Dora Hamilton, who 
has just testified here. 
A. Yes sir. 
page 66 r Q. And your father is Mascot Hamilton? 
A. Yes, sir. 
Q. You say you have never been to school. How do 
you spend your time? 
A. Well, I cut wood most of the time. Sometimes I 
piddle around on the farm a little. 
Q. You cut wood, do you, for your daddy? 
A. Yes, sir, I help him cut wood most of the time, ac-
cording to what a kid can do. 
Q. Well, did you intend to kill Dick Staton? 
A. No, ·sir. 
Q. On the morning of June 13th please tell us what 
you did that morning, Artie. 
A. Well, I went to the woods to help my daddy. He 
run· out of vvater. I went down to the house to get a can 
of water. Mama had started after the horse. The horse 
had been coming in and that morning he didn't come in. 
I went down "thar". I had been in the habit of carrying 
the gun on account of snakes, and I went down to the 
house and got the gun, set the can up on the table and me 
and her went on to hunt for the horse. 
Q. Did your mother tell you to carry that gun? 
A. No, sir, her didn't. 
Q. Why did you take it? 
A. To kill snakes. 
Q. Did you know that Dick Staton was up repairing 
his fence a half-mile from your house? 
A. No, sir, I didn't. 
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Q. Did your mother tell you he was there? 
page 67 r A. No, sir, her didn't. 
Q. As you were going up through the woods 
lo9king for this horse did either of you pick "zang" root? 
A. Yes, sir, her picked some "zang" root. I don't re-
n1ember exactly how many she picked but two or three. 
Q. Well, when was the first time that you knew that 
Dick Staton was up there? 
A. Well, when he run out "thar" and orders us off of 
his land, that is the first time I knew he was "thar". 
Q. What did he say, to the best of your recollection? 
A. Well, he ordered "we" off of his land and her told 
him "~e are not on your land". 
Q. When you say "her" do you mean your mother? 
A. Yes, sir, and then he said "You God damned lying 
old bitch, I will kill yon", and then he threw two rocks, 
and he saidJ "You damned old slut, I am coming over 
. this fence and kill you", and I just threw the gun out like, 
that (indicating) and shot. I just shot to stop him. 
Q. Did your mother tell you to shoot? 
A. No, sir, her didn't. 
Q. Well, why did you shoot Dick Staton? Tell this 
jury. 
A. He scared me. I thought he was coming over "thar" 
and kill my mother. 
Q. Is that why you killed him? 
A. Yes, sir. 
Q. Well, Artie, when you shot that gun did you intend 
to kill Dick Staton? 
A. No, sir, I just shot to stop him. I ~id not 
page 68 rtake_ any sight at all. I just threw the gun out 
just like that and shot. 
Q. Did· you know that you had hit him? 
A. No, sir, I didn't. Just as the gun fired I just turned 
right away. I didn't know whether I had hit _him or not. 
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Q. What did you and your mother do then, Artie? 
A. We run and went back to the house and when we 
g-ot there the horse had done came. 
Q. But fou tell this jury that your mother had nothing 
to do with the shooting? 
A. No, sir, her didn't. 
CROSS EXAMINATION 
By Mr. Carter: 
Q. What became of the rocks that Mr. Staton threw 
at you and your mother? 
A. They went down through the woods. 
Q. You never did look for them to bring them down 
here to show them to anybody? 
A. No, sir . 
. Q. Why didn't you? 
A. I didn't know you wanted them to show. 
Q. Didn't the Sheriff come up that day and tell you 
what happened up there? 
A. No, sir, l\!Ir. Carter, you was the man that asked 
me those words. 
Q. Wasn't the Sheriff sitting right there? 
A. I can't remember whether he was sitting below you 
or above you. 
page 69 ~ Q. We were both right there together, weren't 
we? 
A. Yes, sir, he was either sitting above you or below 
you. 
Q. Why didn't you tell us then that this man threw the 
rocks at you? 
A. You scared me. 
Q. How did I scare you? 
A. Well, you scared me. 
Q. Just tell me how and why I scared you? 
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A. I never been arrested before. 
Q. You were not arrested vi.rhen we were talking to you. 
A. I never been asked those kinds of questions before. 
Q. Nobody said anything to you about arresting you, 
did they? Didn't you just sit down on a log and talk to 
us just as calm as anybody in the world? 
A. You were asking me the questions. 
Q. I asked you what you knew about that shooting. 
Didn't you deny knowing that Dick Staton had been shot? 
By Mr. Holstein: Your Honor please, I don't think Mr. 
Carter has qualified the questions by advising the court 
and jury that Mrs. Hamilton was present during these 
statements made by Artie. 
By Mr. Carter: What I am trying to do is to test the 
credibility of this boy. He said he was frightened and 
I want to show he was not frightened, by his own state· 
ment. 
By Mr. Holstein: Your Honor please, any 
page 70 ~statement that goes to the actual shooting-any 
statement made by this boy in the absence of 
his mother is inadmissible in determining the guilt or in-
nocence of this accused . 
.By the Court: It cannot be used against her, those state-
ments made in her absence. They can go to his credibility 
but are not to be considered by the jury against the de-
fendant. 
By Mr. Carter: 
Q. You say you were scared? 
A. Yes, sir. 
Q. Didn't you just sit down and talk to us as calmly as 
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anybody and I asked you if you went to school and asked 
you what you did--
By the Court: (interposing). Gentlemen of the jury, 
I want you to understand that any statement that this wit-
ness is asked that he made undertaking to show a clif-
f erent statement of fact known by him to the one that 
he testified to here, if it is true that happened, in the ab-
sence of his mother, the defendant, cannot be considered 
against her at all as to her guilt or innocence but only as 
attaching to his credibility-that is, whether or not he is 
te1ling the truth, but not to be considered against her. 
By Mr. Carter: . 
Q. Didn't you tell us you helped your father cut pulp 
,,,mod? 
A. Yes, sir. 
Q. And didn't you look at me and laugh and tell me it 
took you six months to attend to your business 
page 71 ~and six months to leave the other fellow's alone? 
A. I clone forgot. It has been so long ago. 
Q. Don't you remember you told me it took you six 
months to attend to your . business and six months to leave 
the other fellow's alone? Now, think a little bit. Can't 
you remember telling me that when I was talking to you? 
A. I might have told you so but it has been so long 
that I done forgot whether I told you that or not. 
Q. Do you forget things right easily? 
A. Sometimes. 
Q. You haven't forgotten anything that took place up 
there when Dick Staton was shot, have you? What did 
Dick Staton say up there? 
A. I done explained the words he said. 
Q. You haven't forgotten anything that took place up 
there, have you? 
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A. Well, when anything is said like that you can re-
member that, can't you? · 
Q. It seems that you can. You can remember a good 
many things that you want to remember, can't you? Now, 
Artie, don't you go with your father backward and forward 
to Buena Vista a whole lot hauling pulp wood? 
A. I go some. 
Q. You go right often, don't you? 
A. I go sometimes twice a week. 
Q. You tell me that you are just scared of anybody 
that comes along and speaks to you? 
A. Well, you all was too interested men com-
page 72 ring in there and I had never seen you all before. 
Q. What were we interested in? 
A. You all were different from any persons I had ever 
saw. 
Q. We did look different from any persons you had ever 
saw? 
A. Yes, sir. 
Q. Do you remember when you came down off the 
niountain and saw Dr. Sandidge and some of them down 
there and they asked you about this Staton man why was 
it you told them you didn't know anything about _him beirig 
shot or anything happening to hini? 
A. I told you I was scared. 
Q. You were scared of him too? 
A. "Thar" was three. You was "thar" too. 
Q. Dr. Sandidge was· there? 
A. Yes, sir, I reckon he was "thar". 
Q. \i\Thy didn't you tell him when he asked you where 
the shooting took place instead of denying that you knew 
anything about it? 
A. I told you I was scared . 
. Q. You were scared then too? 
A. Yes, sir. 
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Q. Are you scared now? 
A. I am nervous. 
Q. You may be nervous, but are you scared? 
A. I told you I was nervous. 
Q. You are not too scared and nervous to tell what you 
want to tell down here, are you? 
A. That is all 1 know. 
Q. Artie, are you certain you shot Mr. Staton? 
page 73 r A. Yes, sir, I fired the gun toward the way 
he was coming. I fired the gun back up through 
the bushes. 
Q. How far were you from him? 
A. I have never been "thar" and measured that distance. 
Q. Never been back up there since that day? 
A. I have cut pulp wood below there but never measured 
the distance. 
Q. Never been back up to where the shooting took 
piace? 
A. I might have passed "thar" going to get water. 
Q. Now, tell me this, can you point out some object 
the distance that he was from you when you shot? 
A. I was scared so much, Mr. Carter, but as well as 
l can remember they said it was 30 steps. 
Q. I am asking you from the best of your recollection. 
You seem to appreciate pretty well what took place up there. 
Can you point out something as to how far he was from 
you when you pulled up the gun and shot? 
A. They said it was 30 steps. 
Q. You think that is about right? 
A. I can't tell you because I was scared when I was 
up "thar'. 
Q. You are scared right of ten, aren't you? 
A. "Uh-huh". 
Q. You came down here and they put you in this jail 
over here for a day or two until you were bailed out? 
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A. Y cs,- sir, they kept me in "thar" seven days and seven 
nights. 
Q. Were you scared when you were in there? 
page 74 r A. Well, I was nervous. 
Q. Did you get over your nervousness any while 
you were in there? Were you nervous all the time? 
A. I stayed nervous two or three days. 
Q. Any more so than you are now? 
A. You mean while I was in that jail? 
Q. Yes. 
A. I stayed as nervous as I could be for several days. 
Q. Do you remember )/Ir. Haden, State officer, commg 
over and talking to you? 
By Mr. Holstein: I wish. to repeat my objection, that any 
statement made relative to the actual shooting is inadmis-
sible if made in the absence of the accused. Furthermore, 
the case against Artie Hamilton has already been adjudi-
cated and the jury in that case decided that he did the 
shooting. Now, any further evidence to tend to the con-
trary I contend is truly inadmissible, if your Honor please. 
By Mr. Carter: I am simply trying to show statements 
that this boy has. made· tending to go to show that some-
body else did that shooting, arid it goes to the credibility of 
the witness, of course, but not against this woman be-
cause she was not present. I am testing his credibility. 
By the Court: You have a right to ask him about other 
statements made to show that he has made other 
page 75 rstatements, but they cannot be considered against 
this defendant here if made in her absence. I 
have told the jury that and the jury understands that. 
By Mr. Carter: 
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Q. Do you remember Mr. Haden talking to you ,vhile 
you were over in jail? 
A. Yes, sir, he come over there and told me, said, "When 
boys come down here we take them and handcuff them up 
there in the top of this jail and keep them up "thar" all 
night." 
Q. He told you that? 
A. Yes, sir. 
Q. Did he handcuff you and put you up there? 
A. No, sir, but he told me that. 
By the Court: 
Q. What did you say he told you? 
A. He said that they handcuffed them and put them up 
there in the tqp of that jail. 
Q. If they wouldn't talk? 
A. Yes, sir. 
Ry Mr. Carter: 
Q. Did you talk? 
A. I said a few words. 
Q. Did you really talk to him? 
A. What did you mean by "talk to him"? 
Q. \,Vhat did you say to him? · 
A. Well, just talking with him about people they had 
down there, and all of that. 
Q. Did he handcuff and put you a11ywhere? 
page 76 r Q. Did you tell him anything about this shoot-
ing? 
A. He asked me about it and I told him that I was so 
nervous I would give in my statement at the day of the 
trial. 
Q. Didn't you tell him that if they tried to put it on 
you that you were going to tell who did it? 
A. No, sir, I didn't tell him that. 
'~~' :,"I' ... 
Dora Hamilton v. Commonwealth of Virginia 81 
Artie H aniilton 
RE-DIRECT EXAMINATION 
By Mr. Holstein: 
Q. Do you still tell the jury that you did the shooting? 
A. Yes, sir. · 
Q. And that your mother had nothing to do with it? 
A. Yes, sir. 
RE-CROSS EXAMINATION 
By 1\tfr. Carter : 
Q. I want you· to take that gun now and show the 
jury exactly how you shot that man. 
A. Just like I was standing right here, when he grab-
bed the fence I just throwed it out like that. 
Q. Threw it out like that. You didn't put it up to 
your shoulder? 
A. No, sir, I throwed it out like that. 
Q. How do you shoot snakes when you shoot them? 
A. I get up close to them and hold it like this. 
Q. How close to them? 
A. Like he was standing there. 
Q. You get that close to the snakes? 
A. Yes, sir. 
Q. In other words, you put it practically on top of the 
snakes and pull the trigger? 
page 77 r A. "Uh-huh". 
Q. In other words you are sort of poking on 
him. 
A. I have to get right close to him. 
Q. Say this thing there is a snake, show us how you 
would shoot the snake. 
A. Just like this. 
Q. You have got it up to your shoulder now. That is 
the way you shoot a snake? 
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A. Yes, sir. 
Q. And you get up that close to the snake to shoot him? 
A. Yes, sir. 
Q. Artie, did you know you · had a buckshot shell in 
that gun? 
A. No, sir, I don't know buckshot shells from any other 
shells. 
Q. When you got that gun was it loaded or unloaded? 
A. It was unloaded when I come in the night before 
and I loaded it then. Yes, sir, it was loaded. I loaded 
it in the dark the night before. I went out and shot a 
snake with it and I brought it back in "thar" and loaded 
it. 
Q. Did you shoot a snake in the dark? 
A. Yes, sir, about dark when I shot the snake. 
Q. Shot it in the dark and loaded the gun in the dark? 
A. Yes, sir, went back to the box and got a shell and 
loaded it. 
The witness stands aside. 
By Mr. Holstein: We rest. I believe the evi-
page 78 ~dence in chief has been presented and I believe 
the court deferred ruling on a motion until the 
evidence in chief was in. 
Ry the Court: Not until all the evidence is in. 
Officer W. F. Haden, having been first duly sworn, 
testifies as follows : 
DIRECT EXAMINATION 
By Mr. Carter: 
Q. Mr. Haden, I believe you are a State officer. 
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A. Yes, sir. 
Q. How long have you been a State officer? 
A. Seven years. 
Q. Did you happen to go in the jail while Artie Hamil-
ton was over there after the shooting of Richard Staton? 
A. Yes, sir. 
Q. Did you have any conversation with him over in 
the jail? 
A. A little, yes, sir. 
Q. Did he make any statement to you over there re-
lative to who did the shooting or who might have done it 
or anything about it? 
A. He never said who did it. He told me that if they 
attempted to put it on him he would show them-he would 
tell exactly what happened. 
Q. If they tried to put it on him? 
A. Yes, sir. 
Q. Did you make any threats to him about handcuffing 
him and putting him up in top of the jail? 
page 79 ~ A. No, sir, I made no such threats. I ,varn-
ed hiin of his constitutional rights when I went 
in and told him if he wanted to talk to me I would be glad 
to listen to him but he didn't have to say a word. 
Q. Did you tell him it was the habit to take the boys 
who didn't talk and handcuff them and put them up in the 
top of the jail ? 
A. I never made any such statement as that to anyone. 
Q. And you didn't make it to this boy? 
A. No, sir. 
CROSS EXAMINATION 
By Mr. Holstein: 
Q. He said to you, officer, that if they tried to put 
anything on him he would tell exactly how it happened? 
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A. He didn't · say "anything". He said, "If they try 
to put it on me I will show them. I will tell them exactly 
what happened." 
Q. You didn't know whether he was coming into this 
court and tell how Dick Staton had attacked his mother 
or what he was going to tell, did you? 
A. I beg your pardon? 
Q. I say, you didn't know what he was going to tell in 
court, whether Dick Staton had been attacking his mother. 
· and that was the reason for shooting him, or anything? 
A. No, sir. 
Q. Officier Haden, isn't it rather unusual for a State 
officer to go to a jail and question a witness? Isn't it a 
rather unusual procedure when that officer is not an in-
terested party in the proceeding? 
A. It is not. 
page 80 r Q. YOU mean to say that the Division of 
Motor Vehicles does not frown upon such action? 
A. I have never seen them frown on it. I have never 
been told it was wrong. I have been doing it since the 
day I have been with them. 
Q. Officer Haden, your primary duty as a State Of-
ficer, is to deal chiefly with traffic. 
By .Mr. Carter: You don't have to lecture this man. 
By Mr. Holstein: If the court calls _me down--
By the Court: Just ask your question, Mr. Holstein. 
By Mr. Holstein: 
Q. Isn't your duty chiefly to regulate traffic conditions· 
or matters relative to traffic violations? 
A. My duty is to enforce all criminal laws of the State. 
Q. You did not go to the scene of this shooting, did 
you? 
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A. I did not. 
Q. And when were you requested to go to the jail to 
question this boy? 
A. I can't tell you the elate but possibly from one to 
four days after it happened. 
Q. Did the Sheriff accompany you? 
A. Not the Sheriff but the Deputy Sheriff and. Town 
Sergeant did go with me. 
Q. Was the Commonwealth's Attorney with you? 
A. He was not. 
page 81 r Q. And you say you advised the boy of _his 
constitutional rights? 
A. I did. 
Q. And his answer to your questioning was "if they 
try to put anything on me I will show them how it hap-
pened"? 
A. No, sir, he didn't say "I will show them how it hap-
pened." 
Q. What were the exact words he used? 
· A. He said, "If they try to put it on me I will show 
them. I will tell them exactly what happened." 
Q. And you testify to this jury you didn't know what · 
he meant by that, whether he was coming in and tell how 
Dick Staton unlawfully and feloniously attacked his mother 
or anything? 
A. I told you what he told me and that is all. 
The witness stands aside. 
By Mr.· Carter: We rest. 
END OF ALL TESTIMONY 
By the Court: I understand the motion to strike is re-
newed and it ,vill be respectfully overruled. I think it is 
a matter proper to be submitted to the jury. 
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By Mr. Holstein: I think the court should have made the 
ruling in the absence of the jury. I except to the court's 
ruling and also to the fact that the court made its ruling 
in the presence of the jury. 
page 82 r By the Court: Exchange instructions. Any 
objections to the instructions? 
By Mr. Holstein: I will not waive the exception to the 
court's ruling on my motion in the presence of the jury 
and therefore I want all my motions to be made in cham-
bers in the absence of the jury. I think it is the right of 
the defense counsel to ask that these matters be taken up 
in chambers. 
By the Court: It is proper to ask whether or not there 
are any objections. If no objections are made there is 
nothing to retire for. 
By Mr. Holstein: Yes, sir, I have certain objections. 
By the Court : Let's go in this room here. 
IN CHAMBERS 
By the Court : I think it should be said, in view of this 
motion that you make about the ruling of the court in the 
presence of the jury that it is the practice of this court 
never to make any statements or rulings of anything in 
the presence of the jury and it would not have been clone 
ndw except for the fact that counsel for the defendant 
snggested the matter and renewed his motion in the pre-
sence of the jury and for that reason the court saw no 
impropriety in making the statement it did make in the 
presence of the jury and has no idea in the world 
page 83 rthat it will result to any prnjudice one way or 
the other. However, it will be at the proper 
time further reached by an instruction to the jury. 
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By Mr. Holstein: I want to reply to that statement. At 
the close of the evidence the Honorable Court stated "I 
presume there is still a motion to strike and which motion 
I respectfully overrule." The defense counsel at that stage 
of the: trial had not asked the court to pass on the motion 
and the court volunteered the statement in the presence of 
jury, and it is respectfully contended by the defense that 
such a statement was prejudicial to this defendant's rights. 
By the Court: The record will show what happened, as 
far as that is concerned. 
• By Mr. Carter: I have no objection to the defendant's 
instructions. 
By Mr. Holstein: I· want to state that the grounds for 
my exception to the court's ruling on my motion to strike 
the evidence are the same grounds and same reasons that 
I advanced for the motion to strike at the close of the 
Commonwealth's evidence. 
By the Court: That is understood. Now, do you have 
any objection to the Commonwealth's instructions, Mr. 
Holstein? 
By Mr. Holstein: Defendant's counsel excepts to the giv-
ing of any of the Commonwealth's instructions because 
there is not sufficient evidence in this case to 
page 84 rprove the defendant guilty beyond all reasonable 
doubt. That is my first exception to all of the 
instructions. 
Other than my general exception just stated I do not 
have any objection to Instruction No. 1. 
The objection to No. 2 is that is instructs on first de-
gree murder and this is not a case in which the evidence 
shows any premeditation nor any deliberate killing. There 
has been no evidence offered to prove a felonious joint en-
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terprise between Artie Hamilton and his mother. There 
is no evidence to prove that Artie Hamilton is not the prin-
cipal in the first .. degree, . but the evidence tends to show 
that he did the actual shooting and that his mother was 
· present but did not procure, encourage or particii,ate in 
the commission of the act. 
The objection to No. 3 is the same as stated above. The 
evidence does not warrant the giving of an instruction on 
~econd degree murder. There is no evidence to show she aided 
and abetted in the commission of this offense. 
There is no objection to No. 4. 
Instruction No. 5 is objected to for the same reasons 
stated in objections to No. 2 and No. 3. 
No objection to No. 6. 
No. 6 is objected to for the same reasons that No. 2, 
No. 3 and No. S are objected to. 
The objection to No. 8 is that part of the instruction 
which sets forth the punishment in event this jury should 
find this woman guilty of first degree murder or second 
<legree murder. I object to that part of the instruction, 
and my grounds of objection are the same as those 
page 85 ~made to the preceding instructions. : 
There is no objection to Instructions 9 and 
10.· 
By the Court: I am going to overrule the objections that 
have been made and give instructions from 1 to· 10. 
By Mr. Holstein: Exception is taken to the court's ruling 
and the grounds of exception are the same as the grounds 
cf my objections. -
Commonwealth's Instniction No. 1 
( Granted as offered) : 
"The Court instructs the jury that principals in the first 
degree in every murder or other crime, are those who are 
-·J . 
. \' 
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the immediate perpetrators · of the crime ·itself; that prin-
cipals in the second degree are those persons who did not, 
with their own hands, commit the crime or act, but were 
present, aiding and abetting it in some way. The test as 
to whether or not a person is a principal in the second de-
gree is, was such person encouraging, inciting, or in some 
manner offering aid to the crime. All persons present 
lending countenance, or otherwise aiding, while another 
does the act, are principals in the second degree, and liable 
to the same punishment as if they were principals in the 
first degree, and actually committed the crime." 
Commonwealth's Instruction No. 2 
( Granted as offered) : 
"The Court instructs the jury that any willful, deliberate 
and premediated killing is· murder in the first degree, and 
that in respect to the premeditation required to 
page 86 ~be proved to make out a case- of murder in the 
· first degree, it is not necessary for the Com-
monwealth to prove that the design to kill existed for any 
· particular length of time prior to the killing. But it is suf-
cient if at the .moment of inflicting the fatal wound the 
accused intended to kill the deceased, or do him bodily 
harm." 
Commonwealth's Instruction No. 3 
( Granted as offered) : 
"The Court instructs the jury that if the killing of a 
human being be malicious,. but not willful, deliberate and 
premeditated, then such killing is murder in the second 
degree." 
Commonwealth's Instruction No. 4 
( Granted as offered) : 
"The Court instructs the jury that voluntary manslaughter 
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is the unlawful killing of a human being in heat of blood 
or sudden passion, upon ,adequate provocation and not for 
malice, or a killing in mutual combat. And involuntary 
manslaughter is the unintendtional killing of a human be-
ing in connection with the doing of an unlawful act, or 
in the criminally negligent doing of a lawful act." 
Commonwealth's Instruction No. 5 
( Granted as offered) : 
"The Court instructs the jury that every homicide in 
Virginia is presumed to be murder in the second degree. and 
in order to elevate the offence to murder in the first de-
gree the burden is upon the Commonwealth; and in order 
to reduce the offence to manslaughter or to show justifica-
tion or excuse for the killing the burden is upon the ac-
cused to the extent of producing a reasonable doubt in 
the minds of the jury." 
page 87 t Commonwealth's Instruction No. 6 
( Granted as offered) : 
"The Court instructs the jury that a person is presumed 
to intend that which he does or which is the immediate or 
necessary consequence of his acts." 
Commonwealth's Instruction No. 7 
( Granted as offered) : 
"The Court instructs the jury that in order to establish 
a charge of murder against the accused, it is not necessary 
for the Commonwealth to prove the motive of such murder." 
Commonwealth's Instruction No. 8 
( Granted as offered) : 
"The Court instructs the jury that the punishment pro-
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vided by law for murder of the first degree is death, or 
by confinement in the penitentiary for life, or for any term 
not lesS1 than twenty years ; for murder of the second de-
gree the punishment is by confinement in the penitentiary 
not less than five nor more than twenty years; and for 
voluntary manslaughter the punishment is by confinement 
in the penitentiary not less than one nor more than five 
years; and for involuntary manslaughter the punishment 
is by confinement in the penitentiary not less than one nor 
more than five years, or, in the discretion of the jury, by 
a fine of not exceeding $1,000.00 or confinement in jail not 
exceeding one year, or both; and for common assault by a fine 
not exceeding $500.00, or confinement in jail not exceeding 
twelve months, or both. 
"It is for the jury to determine under the evidence and 
instructions, whether or not the prisoner be· guilty;· and, 
if guilty, of what offense or grade thereof, and in its dis-
cretion to fix the punishment therefor ·within 
page 88 rthe bounds of the law as above given.". 
Commonwealth's Instruction No. 9 
( Granted as offered) : 
"The Court instructs the jury, as a matter of law, that 
in considering the case the jury are not to go beyond the 
evidence to hunt up doubt, nor must they entertain such 
doubts as are merely trivial or conjectural. A doubt to 
justify an acquittal must be a reasonable doubt, and it 
must arise from a candid and impartial investigation of 
all the evidence in the case, and unless it is such, that, 
were the same kind of doubt interposed in the graver tran-
sactions of life, it would cause a reasonable and prudent. 
man to hesitate and pause, it is insufficient to authorize a 
verdict of not guilty. If, after considering all the evidence, 
you can say that you have an abiding conviction of the 
truth of th~ charge, then you are satisfied beyond a reason-
able doubt." 
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Commonwealth's Instruction No. 10. 
( Granted as offered) : 
0 
"The Court instructs the jury that the law of self de-
fense is a law of necessity, or apparent necessity, that is, 
as applied to this case it must have reasonably appeared 
to Artie Hamilton, if you believe he did the shooting, that 
he or his mother were in eminent danger of being killed 
or done serious bodily harm by the deceased, who they 
diam threw rocks at them, and it must ·have reasonably 
appeared to the sajd Artie Hamilton that it was necessary, 
or apparently necessary, for him to kill the deceased in 
order to save himself or his mother from death or serious 
bodily harm, and the said Artie Hamilton and his mother, 
Dora Hamilton, must have been free from fault 
page 89 tin bringing on the necessity of killing the de-
ceased as they claim, and the Court further in- · 
structs the jury that if you believe from the evidence, tak-
ing into consideration the surrounding conditions and cir-
cumstances as they reasonably appeared to Artie Hamil-
ton, that he could have safely avoided killing the deceased 
after the alleged rocks had been -thrown as he claims, if 
you believe such rocks were thrown, or any other overt 
act done, and thus have avoided the necessity for killing 
the deceased, and he failed to do so, he could not, and his 
mother, the said Dora Hamilton, now on trial, can not 
avail herself of the defense of self defense in this case." 
Defendant's Instruction A ( Granted as offered) : 
"The Court instructs the Jury that the law pre~:;umes 
every person charged with crime to be innocent until her 
guilt is established by the Commonwealth, beyond all rea-
sonable doubt, and entire case, and applies at every stage 
thereof; and if, after having heard all of the evidence in 
the case, the Jury have a reasonable doubt of the guilt of 
the accused upon the whole case, or as to any fact essen-
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tial to prove the charge made against her in the indict-
ment, it is their duty to give the prisoner the benefit of the 
, doubt, and find her not guilty." 
Defendant's Instruction B (Granted as offered): 
"The Court instructs the Jury that in law the accused 
is presumed to be innocent of the crime with which she is 
charged, and that presumption follows her 
page 90 ~throughout every stage of the trial ; moreover 
the plea of 'not guilty' denies every essential al-
legation of the indictment and puts upon the Common-
wealth the burden of proving every element of the crime 
charged and the accused guilty beyond a reasoable doubt. 
There is no shifting of this burden, as it remains upon the 
Commonwealth throughout the whole trial. The accused 
is not required to prove her innocence, and if, after con-
sidering the evidence for the Commonwealth and the de-
fense you entertain a reasonable doubt of the guilt of the 
ac.cused from the whole, then it is your duty and you must 
acquit her." 
Defendant's Instruction C (Granted as offered): 
"The Court instructs the Jury that, if after you have 
weighed, analyzed and considered the evidence in this case, 
you find that you cannot say it excludes, beyond all rea-
son~ble doubt, every hypothesis inconsistent with the in-
nocence of the accused, that is, if such evidence creates 
only an inference or conclusion of strong suspicion that the 
accused was in some way · connected with the crime, then 
it is not sufficient to justify a verdict of guilty; for sus-
picion however strong is never sufficient to convict. Evi-
dence is always insufficient, where, assuming all to be 
proved which the evidence tends to prove, some other 
hypothesis may still be true; for it is the actual exclusion 
of every hypothesis which invests mere circumstances with 
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the force of truth; and where the evidence leaves it in-
different which of several hypothesis is true, or establishes 
only some finite probability in favor of one hypothesis, 
such evidence cannot amount to proof, how-
page 91 rever great the probability may be. The accused 
is entitled to an acquittal unless the fact of guilt 
is proven to the actual exclusion of every reasonable hypo-
thesis of innocence." 
Defendant's Instruction D (Granted as offered): 
"The Court instructs the Jury that if they believe from 
the evidence that this was a case of justifiable homicide, 
then they must find the defendant not guilty. The Court 
further tells you that justifiable homicide is the killing of 
~ human being in the necessary, or apparently necessary, de-
fense of one's self or family from great bodily harm, ap-
parently attempted to be committed by force; further, 
should you believe from the evidence that Dora Hamilton 
was being unjustifiably and feloniously assaulted by the 
decedent and that Artie Hamilton, acting from reasonable 
and honest conviction, shot and killed Staton then this 
was justifiable homicide, even though Artie may have been 
mistaken as to the necessity for shooting Staton." 
Defendant's Instruction E ( Granted as offered) : 
"The Court instructs the Jury that if you believe from 
the evidence that the defendant and her son, Artie Hamil-
ton, were on a lawful mission when they encountered Sta-
ton and that Staton made an unjustifiable and felonious as-
sault upon Dora Hamilton, and Artie Hamilton believed 
that Staton apparently was attempting to do his mother 
great bodily harm, then neither Dora Hamilton nor Artie 
Hamilton had to retreat and they_ co~ld repel force by force, 
if need by, even to the extent of killing Staton." 
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( Granted as offered) : 
"The Court instructs the Jury that even though, after 
you have carefully considered the evidence in this case, you 
may believe that this is not a case of justifiable homicide, 
you cannot convict Dora Hamilton of any crime unless you 
believe beyond all reasonable doubt that she was an aider 
and abettor and participated in the commission of the act." 
Defendant's Instruction G ( Granted as offered) : 
"The Court instructs the Jury that an aider and abet-
tor is one who is present, actually and constructively, aiding 
and abetting the principal actor in the commission of the 
crime. However, mere presence and consent alone will 
not constitute one an aider and abettor in the commission 
of the crime. To make one an aider and abettor, she must 
be shown to have procured, encouraged, and counteanced 
the commission of the crime and shared the criminal in-
tent of the actual perpetrator of the offense or in some man-
ner committed an overt act toward the commission of the . 
·crime; and the mere fact that in th~s case Dora Hamilton 
was engaged in an argument with the decedent and was 
present when the · fatal shot was fired does not make her 
and aider and abettor." 
Defendant's Instruction H ( Granted as offered) : 
"The Court instructs the Jury that even though, after 
having carefully considered the evidence in this case, you 
may believe beyond all reasonable doubt that Artie Hamil-
ton shot and killed Richard Staton unjustifiably and felon-
iously, but you do not believe beyond all reason-
page 93 rable doubt that Dora Hamilton shared the crim-
inal intent of Artie Hamilton, or that she did 
not procure or encourage or participate in the shooting, 
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then it is your duty to find the defendant, Dora Hamilton, 
not guilty." 
Defendant's Instruction I ( Granted as offered) : 
"The Court instructs the , Jury that any act or state-
ment made by the defendant after the shooting, does not 
make her an aider and abettor. Therefore, if you believe 
from the evidence that prior to and at the time of the shoot-
ing· Dora Hamilton did not participate in the act, or did 
not share the criminal intent, of Artie Hamilton, if such 
intent existed, then you must acquit her regardless of any 
c1.ct or statement that she may have made after the shoot-
ing." 
Oral Instruction given by the Court (No objection) : 
"Now gentlemen, there are one or two oral instructions, 
that is by word of mouth, I want to give to yott. One is 
that under the evidence in this case you cannot consider 
any charge against this defendant, Dora Hamilton, except 
. as a principal in the second degree. In other words, if she 
is guilty at all, under the evidence in this case, which it is 
your duty to determine: she can only, in any event, be guilty 
as a principal in the second degree-that is, as being pre-
sent, aiding and aqetting, and so forth, a's covered by these 
other instructions. 
"And in the second place, I wish to tell you that these 
statements made, or stated to have been made, by Artie 
Hamilton, in the presence of the officers, or anyone else, 
at a time when the defendant was not present 
page 94 ~that is, when Dora Hamilton was not pre-
sent and did not hear the statement-you can-
not consider against her, because she was not there to pro-
tect herself one way or the other, but you can only con-
sider them as going to the credibility of the witness, but 
you cannot consider them as to the guilt or innocence of 
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the defendant if she was not present when those statements 
were made. 
"No~, understand, Gentlemen, that what I have read 
to you in these papers, the written instructions, and what 
I have just said to you by word of mouth are . given to 
you simply as the law applicable to the facts of this case. 
You gentlemen are the sole judges of the facts, who you 
are going to believe and who you are going to disbelieve, 
and the extent to which you believe them is your province 
and not the province of the court, and do not understand, gen-
t Iemen, in any event, that any statement that I have made and 
given you in these instructions, er any statement I have ·made 
in the course of this trial in ruling upon any evidence or mo-
Hons, as expressing any opinion, or. making any criticisn1 of 
this case and the evidence in any manner, shape or form. It 
is for you gentlemen to determine under the law and un-
der these facts whether or not, in accordance with the law, 
she is guilty or innocent, and this court certainly has no 
desire at all to invade the province of you men sitting there 
composing the jury." 
page 95 r I, Edward Meeks, Judge of the Circuit Court 
of Amherst County, Virginia, who presided over 
the foregoing trial of Commonwealth of Virginia vs. Dora 
Hamilton, in said court, at Amherst, Virginia, Octo-
ber 17th, 1940, do certify that the foregoing is a true 
and correct copy and report of the evidence, all of the in-
structions offered and given by the court, and other incidents 
of the said trial of the said cause, with the objections and 
/exceptions of the respective parties as therein set forth. 
And I do further certify that the Commonwealth of Vir-
ginia, through its attorney, had reasonable notice, in writ-
ing, given by counsel for the defendant, Dora Hamilton, 
of the time and place when the foregoing report of the 
testimony, instructions, exceptions and other incidents of 
the trial would be tendered and presented to the under-
signed for signature and .authentication. 
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Given under my hand this 12th day of December, 1940, 
within sixty days after the entry of the final judgment in 
said cause. · 
EDWARD MEEKS 
Judge of the Circuit Court 
of Amherst County, Virginia. 
page 96 r And on another day, to-wit: In the Clerk's 
Office of the Circuit Court of the County of Am-
herst, on the 4th day of Dece'mber, 1940. 
Came Dora Hamilton, by her attorney, and filed in the 
Clerk's Office her Certificate of Exceptions, duly signed by 
the Judge of said Court, together with a typewritten copy 
thereof signed by the said Judge, and such copy is accept-
ed and is herein incorporated as a part of the transcript 
of the record, as provided by Chapter 80 of the Acts -of 
Assembly of Virginia of 1932, as amended. 
Which certificates of exceptions is in the following words 
and figures, to-wit: 
VIRGINIA: IN THE CIRCUIT' COURT OF 
AMHERST COUNTY. 
COMMON,VEALTH OF VIRGINIA 
V. NOTICE. 
DORA HAMILTON 
To Walter H. Carter, Commonwealth Attorney of Amherst 
County. 
You are hereby notified that I, Paul A. Holstein, Coun-
sel for the def enclant, Dora Hamilton; will appear in the 
Circuit Court of Amherst County on Wednesday, Decem-
ber 4, 1940, at 10 :00 o'clock A. M., and tender to the 
Honorable Edward Meeks, Judge of said Court, a report 
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of the testimony, instructions, exceptions and other 
page 97 rincidents of the trial for the Honorable Court's 
signature and authentication. 
Witness my signature this 22nd day of November, 1940. 
PAUL A. HOLSTEIN, 
Counsel for Dora Hamilton. 
I herewith acceot service of the above notice this 23 day 
of November, 1940. 
W. H. CARTER 
Commonwealth Attorney of 
Amherst County. 
page 98 r I, Wm. E. Sandidge, Clerk of the Circuit 
Court of Amherst County, Virginia, do certify 
that the foregoing report of the testimony, instructions, ex-
ceptions and other incidents of the trial in the case of Com-
r.nonwealth of Virginia vs. Dora Hamilton, were lodged and 
filed with me as Clerk of the said court on the 12th day of 
· December, 1940. 
WM. E. SANDIDGE 
Clerk of the Circuit Court 
of Amherst County, Virginia. 
page 99 rST ATE OF VIRGINIA, 
COUNTY OF AMHERST, To-wit: 
I, Wm. E. Sandidge, Clerk of the Circuit Court of the 
County of Amherst, in the State of Virginia, do hereby 
certify that the foregoing is a true and complete trans-
cript of the record in the case of Commonwealth of Vir-
ginia vs. Dora Hamilton upon an indictment for unlawfully 
and feloniously killing and murdering Richard Staton, late-
ly depending in said Court. 
GIVEN under my hand this 12th day of December, 
1940. 
WM. E. SANDIDGE, Clerk. 
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ST A TE :OF VFRGINIA, 
COUNTY OF AMHERST, To-wit: 
I, Wm. E. Sandidge, Clerk of the Circuit Court of the 
County of Amherst, in the State of Virginia, do hereby 
certify that it appears by a paper writing filed with the 
record in the above mentioned case that notice of the ap-
plication for the foreging transcript of the record of the 
said case was given to the attorney for the Commonwealth 
of Amherst County, as reqiured by law. 
Given under my hand this 12th day of December, 1940. 
WM. E. SANDIDGE, Clerk. 
A Copy-Teste: 
M. B. WATTS, Clerk. · 
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